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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

22S Filed in Open Court May 26, 1952 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impaneled on May 5, 1952, and 
Sworn in on May 6,1952) 

Criminal No. 870-’52 

Grand Jury Original 
(2 U. S. C. 192) 

United States of America 


v. 


Mary Jane Keeney 

Indictment 

The Grand Jury charges: 

On February 25, 1952, in the District of Columbia, the 
Subcommittee to Investigate the Administration of the In¬ 
ternal Security Act and Other Internal Security Laws of 
the Committee on the Judiciary of the United States Sen¬ 
ate was conducting hearings, pursuant to Public Law 601, 
Section 102, 79th Congress, 2d Session, (60 Stat. 828), and 
Senate Resolutions 366 (81st Congress), 7 (82d Congress) 
and 198 (82d Congress). 

Defendant Mary Jane Keeney appeared as a witness be¬ 
fore that Subcommittee, at the place and on the date above 
stated, and unlawfully refused to answer a question put to 
her by the Subcommittee, namely, whether anyone in the 
State Department had aided her in obtaining employment 
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with the United Nations, which question was a question 
pertinent to the question under inquiry. 

Charles M. Irelan 
United States Attorney in 
and for the District of Co¬ 
lumbia 

A True Bill: 

Oral L. Kline 
Foreman. 

#*•*•*••*• 

229 Filed June 6,1952 


Plea of Defendant 

On this 6th day of June, 1952, the defendant Mary Jane 
Keeney, appearing in proper person and by his attorney 
Allan R. Rosenberg, Esquire, being arraigned in open Court 
upon the indictment, the substance of the charge being 
stated to him, pleads Not Guilty thereto. 

The Defendant is granted 20 days during which to file 
motions, etc. 

By direction of 

F. Dickinson Letts 

Presiding Judge Criminal 
Court No. One 

Harry M. Hull, 

Clerk 

By A H Milstead 
Deputy Clerk 

Present: 

United States Attorney 


By Harold Titus 

Assistant United States Attorney 


Wesley Coote 
Official Reporter 
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328 Filed Aug. 13, 1952 

Motion to Inspect Grand Jury Records 

Now comes the defendant, pursuant to Rules 6 and 16 of 
the Federal Rules of Criminal Procedure, and moves this 
Court for leave to inspect such records of the Grand Jury 
which found the indictment against the defendant as show 
the names of the jurors concurring in the finding of the 
said indictment or, in the alternative, the number of the 
jurors concurring in the finding of the said indictment and 
the names of the jurors, if any, not present when the in¬ 
dictment was found. 

In support thereof defendant respectfully states that the 
inspection of the records prayed is material to the prep¬ 
aration of her defense and that the request is reasonable in 
that defendant has filed “Motion To Dismiss, And In the 
Alternative, For Other Appropriate Relief”, in Part X of 
which it is alleged 

329 “The indictment is void and illegal in that there are 
less than a majority of the Grand Jury which voted 

the indictment who were impartial and free from prejudice 
or bias against the defendant, and therefore as to this de¬ 
fendant the alleged Grand Jury was illegally constituted. 
The indictment should be dismissed or in the alternative, 
the defendant should be granted a hearing at which she can 
offer proof that bias or prejudice existed on the part of 
more than 11 of the Grand Jurors.” 

In the accompanying affidavit of Frank Donner, co¬ 
counsel for defendant in this cause, it is alleged on infor¬ 
mation and belief that “. . . the Grand Jury records in this 
Court will indicate that a majority of the 23 members of the 
Grand Jury which voted the indictment against this de¬ 
fendant were employed by the federal government.” Ap¬ 
proximately 15 pages of facts and supporting data are given 
in this affidavit for the proposition that bias conclusively 
presumed as a matter of law must be attributed to a ma- 
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jority of the Grand Jurors who returned the indictment 
against the defendant on the grounds of their government 
employment. There is no need to leave the factual basis 
for this defense on information and belief alone. The 
Grand Jury records are available and can be inspected un¬ 
der protective orders of the court. Defendant merely 
wishes by this motion to ascertain whether a majority 

330 of the jurors concurring in the finding 'were govern¬ 
ment employees, wives, children or otherwise di¬ 
rectly related to government employees. 

• ••••••••* 

331 Filed Nov. 4,1952 

Order 

Upon consideration of the motion to dismiss, the motion 
to inspect the Grand Jury minutes, oral argument, and the 
briefs in support of and in opposition to the motion, it is 
by the Court, this 4th day of November, 1952, 

Adjudged, Ordered and Decreed that the motions be and 
the same are hereby denied. 

Edward M. Curran 
Judge 

*••••*•••• 

332 Filed Mar. 18, 1953 

Verdict 

On this 17th day of March, 1953, came again the parties 
aforesaid, in manner as aforesaid, the same jury as fore- 
said in this cause, the hearing of which was respited yester¬ 
day; whereupon, the jury upon their oath say that the de¬ 
fendant is guilty as charged; thereupon, each and every 
member of the jury is asked if that is his or her verdict 
and each and every member thereof say that the defendant 
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is guilty as charged. The defendant is permitted to remain 
on bond pending sentence. 


By direction of 

Alexander Holtzoff 

Presiding Judge Criminal 
Court No. One 

• ••••*••** 

333 Filed Mar. 25, 1953 

Judgment and Commitment 

On this 20th day of March, 1953 came the attorney for 
the government and the defendant appeared in person and 1 
by counsel, Frank J. Conner, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon her plea of 2 not guilty and a verdict of guilty of the 
offense of Violation of Section 192, Title 2 of the United 
States Code as charged 3 and the court having asked the de¬ 
fendant whether she has anything to say why judgment 
should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 One (1) 
year and to pay a fine of Two Hundred and fifty ($250.00) 
Dollars. 

It Is Adjudged that 5 the execution of this sentence be and 

i Insert “by counsel” or “without counsel; the court advised the defend¬ 
ant of his right to counsel and asked him whether he desired to have counsel 
appointed by the court, and the defendant thereupon stated that he waived 
the right to the assistance of counsel.” - Insert (1) “guilty,” (2) “not 
guilty, and a verdict of guilty,” (3) “not guilty, and a finding of guilty,” 
or (4) “nolo contendere,” as the case may be. 3 Insert “in count(s) 
number ” if required. •‘Enter (1) sentence or sentences, speci¬ 

fying counts if any; (2) whether sentences are to run concurrently or 
consecutively and, if consecutively, when each term is to begin with reference 
to termination of preceding term or to any other outstanding or unserved 
sentence; (3) whether defendant is to be further imprisoned until payment 
of the fine or fine and costs, or until he is otherwise discharged as provided 
by law. 5 Enter any order with respect to suspension and probation. 
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is hereby suspended insofar as the term of imprisonment 
is concerned only, and that the said defendant be and is 
hereby placed on probation in charge of the Probation Of¬ 
ficer of the Court for a period of One (1) year, and that the 
defendant be committed until payment of the fine or until 
otherwise discharged as provided by law. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

Alexander Holtzoff, 

United States District Judge. 


Clerk. 

347 Docket Entries 

Criminal Docket 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Parties United States vs. Mary Jane Keeney Case 
Closed. 

Attorneys U. S. Attorney Allan R. Rosenberg and 
Frank J. Donner, Joseph Forer. 

Criminal No. 870-’52. 

Charge: Vio. Title 2, U. S. Code, Sec. 192. 

Bond: $1500 M. E. O’Connor (Appeal) 

G. J. No. Orig. 

Date Proceedings 

1952 

May 26—Presentment and Indictment filed (1 count) 

May 29—Bench Warrant Ordered and Issued. Schwein- 
haut, J. 
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June 5—Bench Warrant returned executed. Defendant 
committed to District of Columbia Jail; Commitment 
issued. Bond fixed by the Court at $1500.00. Letts, J. 
Recognizance $1500.00 taken with Margaret E. O’Con¬ 
nor, surety, filed. 

June 6—Arraigned, Plea Not Guilty entered, 20 days, etc. 
Letts, J. Cert, filed. 

June 25—Motion to dismiss and in the alternative for other 
appropriate relief, Points and authorities and exhibit 
(1), filed. Affidavit of Frank J. Donner and Exhibits 
(8), filed. Affidavit of Mary Jane Keeney and Exhibits 
(13), filed. 

Aug. 13—Motion to Inspect Grand Jury Records, and 
Points and Authorities in Support thereof, filed. 

Sep. 29—Government’s Memorandum of Authorities in op¬ 
position to motion to dismiss, filed. 

Oct. 24—Motion to inspect Grand Jury records and Motion 
to dismiss and for other appropriate relief argued and 
submitted. Attorneys Allan Rosenburg and Frank J. 
Donner present. Curran, J. Cert, filed. (Reporter— 
Cincioatta) 

Nov. 4—Order Denying motion to inspeet Grand Jury min¬ 
utes, oral argument and the briefs in support of and 
in opposition to the motions, filed. Curran, J. 

1953 

Feb. 9—Affidavit of Frank J. Donner, Esquire; in support 
of application for continuance and Exhibit .., filed. 

348 Mar. 12—Jurors Sworn on Voir Dire; Jury Sworn: 

James F. Mauk, Louis II. Ashton, Beatrice L. Brooks, 
Fred L. Chaimson, Lewis T. Cramer, Joseph M. 
DeCicco, Frank Donaldson, Ethel C. Dotson, James H. 
Lawson, Sarah L. Henley, Hattie P. Ivey, Pauline V. 
Spratt. Alternate Juror sworn: Alma R. Talley. Case 
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respited until 1:45 P.M. tomorrow; Proposed questions 
on voir dire submitted by defendant, filed. Attorneys 
Allan R. Rosenberg and Frank J. Donner present. 
Holtzoff, J. Cert, filed. (Reporter—MacReynolds) 

Mar. 13—Trial Resumed, Same Jury; Case respited until 
1:45 P. M., Monday, March 16, 1953. Attorneys Allan 
R. Rosenberg and Frank J. Donner present. Holtzoff, 
J. Cert, filed. (Reporter—MacReynolds) 

Mar. 16—Trial Resumed, Juror No. 9, James H. Lawson, 
being unable to discharge his duties as a juror is ex¬ 
cused from further service in this case; Alternate 
Juror No. 1, Alma R. Talley takes seat No. 9 in the jury 
box; Case respited until 10 A. M. tomorrow; Attorneys 
Allan R. Rosenberg and Frank J. Donner present. 
Holtzoff, J. (Reporter—MacReynolds) Cert, filed. 

Mar. 17—Trial Resumed, Same Jury; Verdict—Guilty as 
charged; Jury Polled; Defendant permitted to remain 
on bond pending sentence; Defendant’s proposed in¬ 
structions to jury, filed. Court orders food for jury. 
Attorneys Allan R. Rosenberg and Frank J. Donner 
present. Holtzoff, J. (Reporter—MacReynolds) Cert, 
filed. 

Mar. 20—Sentenced to Imprisonment for a period of One 
(1) year and to pay a fine of Two Hundred and Fifty 
($250.00) Dollars; (J. I.) Execution of sentence sus¬ 
pended; Defendant placed on probation in charge of 
the Probation Officer of the Court for a period of One 
(1) year conditioned upon payment of fine; Defendant 
committed until payment of fine; Recog. $100.00 taken. 
Bond on appeal fixed by Court at $1,500.00. Attorneys 
Allan R. Rosenberg and Frank J. Donner present. 
Holtzoff, J. (Reporter—MacReynolds) 

349 Mar. 20—Notice of Appeal, filed. Clerk’s Fee $5.00 
paid and credited to United States. Recog- 
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nizance on Appeal in the sum of $1500.00 taken 
with Margaret E. O’Connor, surety, filed. 

Mar. 25—Judgment and commitment of 3/20/53, filed. 
Holtzoff, J. 

April 23—Certified copy of Order from the IT. S. Court of 
Appeals for the District of Columbia. Granting the 
appellant’s motion for an extension of time to June 1, 
1953, within which to file with the U. S. District Court 
a designation of the portions of the record to be con¬ 
tained in the record on appeal and a reporter’s tran¬ 
script of the evidence or proceedings so designated, 
filed. 

April 29—Opinion Denying the motion for a judgment of 
acquittal, filed. Holtzoff, J. 3/17/53 

May 14—Motion of defendant for transmission of original 
record, filed. 

May 14—Motion of defendant for transmission of original 
record, filed. Order granting defendant’s motion for 
transmission of original record, filed. Holtzoff, J. 

May 15—Transcript of proceedings, Thursday, March 12, 
1953 and Friday, March 13, 1953, Fol. 1, Pages 1-73, 
Monday, March 16,1953, Pages 74-139, Tuesday, March 
17, 1953, Pages 140-211, filed. (Court files) (Re¬ 
porter—MacReynolds) 

Transcript of proceedings, Thursday March 12, 1953 
and Friday March 13,1953, Yol. 1, Pages 1-73, Monday 
March 16, 1953, Vol. 2, Pages 74-139; Tuesday March 
17, 1953, Friday March 20, 1953, Yol. 3, Pages 140-227, 
filed. (Copy for Frank A. Donner) (Reporter—Mac¬ 
Reynolds). 

May 29—Designation of record, filed. Cert, of Serv. Ap¬ 
pearance Joseph Forer entered, filed. 

June 5—Certified copy of Order from U. S. Court of Ap¬ 
peals for the District of Columbia Circuit Extending 
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Time for Filing Record on Appeal to and including 
June 22, 1953, filed. 

June S—Defendant’s Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, filed. Government’s Exhibits 1-A, 1-B, 1-C, 
2, 3, 4, filed. 

• ••••#••#* 

353 Filed Mar. 17, 1953 

Proposed Instructions 

The defendant has been indicted under Section 192 of the 
Criminal Code for refusing to answer a question put to 
her by a United States Senate Subcommittee. Since a 
refusal cannot constitute a violation of the statute if there 
exists a legal objection to asking the question or answer¬ 
ing it which was validly asserted. 

The applicable law in this case insofar as it relates to 
the United Nations is as follows: 

A legislative committee must respect United Nations 
sovereignty as described in the United Nations Charter, 
the implementing rules and regulations and the Inter¬ 
national Organizations Immunities Act. These have the 
force of laws of the United States. Under the Charter 
the implementing regulations and rules of the statute, and 
therefore under the laws of the United States, employees 
and ex-employees of the United Nations are forbidden to 
communicate to anyone, including committees of the Con¬ 
gress, all unpublished information bearing upon matters 
of appointment or the contents of the United Nations 
Archives. 

354 I charge you as a matter of law that if the de¬ 
fendant relied on instructions previously given her 

by her superiors in the United Nations to decline to answer 
questions dealing with matters of appointment, you must 
acquit her. 

I charge you as a matter of law that if you find that the 
defendant took an oath as an international civil servant 
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not to communicate unpublished information, including 
matters of appointment, you must acquit her. 

I charge you as a matter of law that if you find that the 
answer to the question involved the disclosure of informa¬ 
tion contained in the Archives of the United Nations, you 
must acquit the defendant. 

I charge you as a matter of law that if you find as a 
fact that the defendant had been officially told not to com¬ 
municate matters of administration or appointment, then 
her refusal to answer constitutes an act done in her official 
capacity and therefore immune from legal process. You 
must therefore acquit her. 

If you find that the answer to the question put to the 
defendant required her to reveal the contents of the 
Archives of the United Nations or of documents belonging 
to it, then T instruct you as a matter of law that she must 
be acquitted. 

The law further is that a refusal to answer a question put 
by a Congressional Committee does not constitute a viola¬ 
tion of the statute unles ssuch refusal was deliberate and 
and intentional. 

355 I charge you that if you find that the refusal was 
not deliberate and intentional you must acquit the 
defendant. 

I charge you that in considering whether or not the 
defendant’s refusal was intentional you may take into 
account her reliance upon the United Nations privileges 
and immunities and her obligation under her oath as an 
international civil service employee. 

I charge you that if you find that the defendant has 
purged herself of the refusal by subsequently answering 
the questions there could be no violation of the statute. 

I charge you that in considering whether or not the 
refusal was intentional and deliberate, you may take into 
account, if you find it to be the case, the fact that the de- 
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fendant had purged herself of her refusal to answer by 
subsequently answering the question. 

Respectfully submitted, 

Allan R. Rosenberg, 

Frank J. Donner, 

Attorneys for Defendant. 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

14 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. S70-52 
United States of America 
v. 

Mary Jane Keeney, Defendant. 

Washington, D. C. 
Friday, March 13, 1953. 

The trial of the above-entitled action was resumed, pur¬ 
suant to the adjournment taken, before the Honorable 
Alexander Holtzoff, and a Jury at 1:45 o’clock p. m. 
Appearances: 

On behalf of the United States: 

William Hitz, Assistant United States Attorney. 

On behalf of the Defendant: 

Allan R. Rosenberg, Esq., (Washington, D. C.) and 
Frank J. Donner, Esq., (New York City). 

15 Proceedings 

The Court: Will counsel come to the bench, please. 

(At the bench:) 

The Court: The Clerk has just informed the Court that 
one of the jurors came to him a few minutes ago and gave 
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him some information which I shall ask the Clerk to re¬ 
peat. 

The Deputy Clerk. It was Juror No. 9, Mr. Lawson. He 
said that after reflecting overnight he finds that he does 
know someone who appeared before an investigating com¬ 
mittee of Congress, and it was Senator Tyding’s cousin, 
who has been in the headlines lately. 

He said he worked with him in Baltimore. The juror 
was in the headquarters office. Senator Tyding’s cousin 
was in another office. He had barely a speaking acquaint¬ 
ance with him; he would see him and he would say good 
morning and good afternoon, and that was about all, but 
he said he wished the Court to know that and wanted me 
to tell the Court about it. 

The Court: That w^as one of your questions, Mr. Hitz. 

Mr. Hitz: Yes. 

The Court: I don’t see that it makes any difference. 

Mr. Hitz: Not a bit to us. 

The Court: Proceed. 

Mr. Hitz: I have in mind making a very brief opening 
statement, but it would refer to some of the background 
of the defendant in this case as it would bear upon the 
pertinency. 

16 I am, of course, aware that that is a matter for 
the Court to decide upon testimony, and that is not 
a jury question, and therefore I want to find out if it is 
the Court’s plan to hear our pertinency testimony out of 
the hearing of the jury. 

The Court: I think I will hear all the testimony in the 
presence of the jury, but then I shall decide the pertin¬ 
ency question. 

I don’t think there is any necessity for excluding the 
jury unless counsel has any other views, in which event I 
shall be very glad to hear counsel’s views. 

Mr. Hitz: I don’t have anything to say either way on 
that, but there will come a time w r hen there will be argu- 
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ment that will be addressed to a legal defense, which they 
say the client has— 

The Court: A legal argument is different. 

Mr. Donner: We will make that request, Your Honor, 
that it be heard out of the presence of the jury. 

The Court: I always hear legal arguments out of the 
presence of the jury. 

Mr. Donner: Your Honor, may I comment on what Mr. 
Hitz just said? 

The Court: Surely. 

Mr. Donner: We have no objection, of course to his 
making a statement in respect to facts which are ulti¬ 
mately for your decision. 

17 If, however, Mr. Hitz plans to discuss a previous 
claim of the privilege by this witness, we will object. 

Mr. Hitz: No, I do not plan that. I am just going to say 
why the committee was interested in her and her activi¬ 
ties. 

The Court: Very well. 

(In open court.) 

The Court: You may proceed, Mr. Hitz. 

Opening Statement On Behalf of the Uniled States 

Mr. Hitz: May it please the Court, and members of the 
jury: 

The indictment here charges the defendant, Mrs. 
Keeney, with having committed a contempt of the Senate 
of the United States in that on February 18, 1952 she was 
called before the Internal Security Committee—that is 
the brief name for a committee under the Judiciary Com¬ 
mittee of the United States Senate, to answer certain ques¬ 
tions in view of this information that this subcommittee had 
with reference to Mrs. Keeney's past and recent activities. 

The Internal Security Committee had the following pur¬ 
poses and duties, and I will read from the Senate Resolu¬ 
tion No. 366 w’hich created that subcommittee of the Judi- 


ciary Committee. It has a number of preambles, whereases, 
having to do with the activities of the Communists and the 
state of the security of the United States, and a few things 
that I don’t think are sufficiently important at thi-s 

18 time to read, and then it said: 

“Resolved, that the Committee on the Judiciary, 
or any duly authorized subcommittee therof, is authorized 
and directed to make a complete and- continuing study and 
investigation of (1) the administration, operation, and en¬ 
forcement of the Internal Security Act of 1950; (2) the ad¬ 
ministration, operation, and enforcement of other laws re¬ 
lating to espionage, sabotage, and the protection of the in¬ 
ternal security of the United States; and (3) the extent, 
nature, and effects of subversive activities in the United 
States, its Territories and possessions, including but not 
limited to, espionage, sabotage, and infiltration by persons 
who are or may be under the domination of the foreign 
government or organizations controlling the world Commu¬ 
nist movement or any other movement seeking to overthrow 
the Government of the United States by force and Vio¬ 
lence.” 

The subcommittee had information that Mrs. Keeney had 
been very closely associated with Communist activities in 
this country, both on the East Coast and the West Coast 
for many years. That she had associated with important 
members of the Communists underground and overground, 
in California, in the late ’30’s and that when she and 

19 her husband, who was similarly associated, Philip 0. 
Keeney, came to Washington in 1940, very shortly 

they both became close acquaintances and fraternized with 
Mr. Silvermaster and a man named Ullman, who were well 
known to this committee as alleged espionage agents work¬ 
ing for the Russian Government in obtaining secrets from 
our Government. 

They had information that Mrs. Keeney in 1942, and for 
several years thereafter up to and through 1946, held var- 
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ious Government jobs, largely in commissions of one sort 
and another having to do confidentially with the prosecution 
of the war, and various angles of it. And that in one of 
those organizations, some economic commission, she then 
became a member of the State Department, because the com¬ 
mission was taken into the State Department. 

She was separated from the State Department in 1946, 
and two years later she applied for a position in the United 
Nations. She made a routine application. 

The committee had information that many persons from 
the State Department had been subjects of loyalty investi¬ 
gations, some very unfavorable to the employees, and had 
been released by the State Department, and had subsequent¬ 
ly gone into the United Nations, where the committee had 
information that they sought refuge, so to speak, and were 
able to continue and did continue, and all the better 
20 and more safely, their activities. 

It was in the minds of the committee that Mrs. 
Keeney might well be such a person, and they were anxious 
to find out whether anyone in the State Department, where 
she had worked several years before, had had anything to 
do with her obtaining employment in the United Nations. 

In addition to that the committee had information that 
Mrs. Keeney had been active in the Institute of Pacific Re¬ 
lations, which is a world-wide organization that was created 
some years ago in Honolulu, in the Hawaiian Islands. I 
understand, and has become world wade ever since. 

Many of its ramifications, in fact the committee believed 
its principal purposes were to undermine the security of 
our own nation, and to attempt to and actually to accomp¬ 
lish certain activities of their own in foreign affairs that 
would line us and them up with the Soviet Union. 

Having that information they called Mrs. Keeney before 
them on February 18, 1952. 

The committee was sitting under the, well, it was a one- 
man committee that day, duly appointed, consisting of Sena- 
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tor Ferguson. And a number of questions were asked of 
Mrs. Keeney. 

She gave her background and finally they got to the point 
where they were checking on how she got in the United Na¬ 
tions, and if anyone in the State Department had assisted 
her, and she refused to answer. 

21 She stated she w^as not claiming the privilege 
against self-incrimination, which I think you all know 

now what it is, but that there was a rule in the United Na¬ 
tions, called Staff Rule No. 7, and that the terms of that 
staff rule, and advice that she had received from people in 
the United Nations a couple of years before, prevented her 
from answering this question as to whether anyone in the 
State Department had helped her get her job, because she 
said it was information that she obtained in her official dut¬ 
ies with the United Nations. 

I will read you Staff Rule No. 7: 

“Staff members shall exercise the utmost discretion in 
regard to all matters of official business. They shall not com¬ 
municate to any other person any unpublished information 
known to them by reason of their official position, except in 
the course of their duties or by authorization of the Secre¬ 
tary General. This obligation does not cease with separa¬ 
tion from service.” 

I should have added, at the time Mrs. Keeney was called 
before the committee, in 1952, she was no longer with United 
Nations. She was an ex-employee. 

So she stated, that rule prevents me from answering 
whether anyone in the State Department helped me to 
get my job. 

22 The committee pointed out to her that Staff Rule 
No. 7, just as it says, has to do w T ith information that 

they have received in their official positions in U. N. And 
they explained to her that she couldn’t have any prohibi¬ 
tion coming from this rule, -when their question was, did 
anyone in the State Department help you to get your posi- 
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tion, because it related to information as to how she got it 
and not what she did after she got it. 

Mrs. Keeney was adamant. She said she would like to 
answer the question but she didn’t feel that she could, and 
she never did. The committee kept explaining what they 
believed to be the proper interpretation of Rule No. 7, and 
■she persisted, and they never did get the answer to it. 

Thereafter they reported the matter to the full commit¬ 
tee, and ultimately there was a decision by the committee, 
and by the full Senate, to cite Mary Jane Keeney to the 
United States Attorney for Grand Jury action for contempt 
of the subcommittee in refusing to answer the question, 
which was pertinent to the purposes of the subcommittee, 
as I have read them to you. 

This case, as it will ultimately be submitted to you by 
Judge Holtzoff, will be very, very simple in the issues that 
are your factual matters to decide. I believe they will be 
these: 

Did Mary Jane Keeney appear as a witness in Washing¬ 
ton, D. C. on this date? There will of course be no contest 
about that. 

23 Was she asked the question, which I have sum¬ 
marized from the indictment: 

Did anyone in the State Department aid her in obtain¬ 
ing employment with United Nations. 

There will, of course, be no question about that. 

The next question will be: 

Was there a quorum of the committee? And there can be 
no question about that. There was a one-man quorum, under 
the rules. 

And having been asked that question, and in that setting, 
did Mary Jane Keeney give a responsive reply? And there 
can be no question about that. 

Finally, was her refusal to give an answer to the question 
intentional, or was it accidental? And was she in some way 
prevented, so that it became something not her own choice 
from answering that question? 
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I will say now, and I will say later, that the position of 
the Government is that there is no contest, no factual con¬ 
test, of those matters. 

There will be a legal contention that Mrs. Keeney will 
make with respect to the application of this Rule No. 7. She 
made it then and I am sure will make it today. 

That, however, will be made to Judge Holtzoff, who will 
determine whether or not Rule 7 covers the question 
of how she got into the United Nations, and whether 
24 -she received State Department aid. Judge Holtzoff 
will decide that legal question and will tell you his 
answ’er, so that ultimately all you will have to decide are 
those very simple things winch I have mentioned, w’hich I 
say now and will say later are actually not in dispute. 

After we have shown those facts to you, and Judge Holt¬ 
zoff has made his legal decision on that matter, we will ask 
at your hands a -speedy verdict of guilty on this indictment. 

Thank you. 

Mr. Donner: May we come to the bench? 

The Court: You may come to the bench. 

(At the bench:) 

Mr. Donner. I now* move for a mistrial and a withdrawal 
of a juror, on the ground that the underground and over¬ 
ground Communist activities, and the acts of espionage, 
sabotage and subversive activities, and of Silvermaster and 
Ullinan, are all intentionally prejudicial to the defendant 
and far outside the scope of the issues in this case. 

The Court: Motion denied. I think all that goe-s to the 
pertinency in the case. 

(In open court:) 

Opening Statement on Behalf of the Defendant. 

Mr. Donner: Ladies and gentlemen of the jury: 

There is no issue in this case of espionage, subver¬ 
sion, sabotage or anything of that kind. 
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25 The issue before you is a very narrow and simple 
one. It is this: Did Mrs. Keeney violate a law when 

she declined to answer a question, did anyone in the State 
Department aid you in obtaining employment 'with the 
United Nations. And it is for you to say whether she did 
violate the law in declining to answer that question. 

Now, the evidence will show, as brought out by the de¬ 
fense, that Mrs. Keeney was an employee of the United Na¬ 
tions. That Mrs. Keeney has, since 1928, worked as an edi¬ 
tor and archivist in related fields. 

That the United Nations is an international organization 
which enjoys certain privileges and immunities. These 
privileges and immunities are rights that are set up in 
order to permit this international organization to function 
as an independent entity. 

In order to see to it that these privileges and immuni¬ 
ties are preserved, the United Nations has laid down cer¬ 
tain rules and regulations for its employees, very much in 
the same way that the United States Government has laid 
down certain rules and regulations for its employees. 

Among those rules and regulations is one which tells the 
employee that he must not divulge unpublished informa¬ 
tion, confidential information, in effect, in the archives of 
the organization. And the reason for this is, of 

26 course, to preserve the independent status of this 
United Nations organization. 

And it is our contention, and we will establish it through 
evidence and documentary evidence, that the answer to 
the question which Mrs. Keeney was asked, did anyone in 
the State Department aid you in obtaining employment 
with the United Nations, would have required her to get 
into this area which she was forbidden to get into by her 
own rules and regulations of the United Nations. 

I should mention two things in connection with that: 

First, that these were not rules that were just passed in 
the year: they were rules which Mrs. Keeney took an oath 
to obey. 
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The second thing I would like to reiterate which Mr. 
Hitz has -stated, this oath and obligation was binding not 
only on the present staff members of the organization, but 
the rule specifically applied to those who had left the 
United Nation’s service, and that at the time this inquiry 
was put, which resulted in this indictment, Mrs. Keeney 
had already left the United Nation’s service. 

We will show by documentary evidence that Mrs. Keeney 
could not possibly have answered this question without 
violating her oath. 

We will show in at least three separate cases that the 
United Nations had forbidden her to answer to a 
27 congressional committee the question relating to 
appointment. 

We will show that Mrs. Keeney was caught between one 
force, the United Nations, which commanded her not to 
answer, and another force, the United States Senate, which 
commanded her to answer. 

These are the three ways in which we will show that this 
area of appointment was within the immunity which Mrs. 
Keeney was bound to respect. 

First, Mrs. Keeney had been subpoenaed before, in 1949 

Mr. Hitz: Excuse me, Mr. Donner. I will have to object 
to this, because this is— 

The Court: Yes, that is the very matter that vou sug- 
gested should not be raised by the Government. 

Mr. Donner: No. Your Honor, forgive me— 

The Court: Well, I will let counsel go further, so that 
I can see. 

Mr. Donner: The evidence will show that in 1949 Mrs. 
Keeney was subpoenaed by the House Committee on Un- 
American Activities— 

Mr. Hitz: I wonder if we could come to the bench. 

The Court: Yes, indeed. 

(At the bench:) 




23 


Mr. Hitz: Your Honor, my objection is, be is now about 
to go into bis legal defense, wbicb should be addressed to 
you and not to the jury, and I think it is going to be 

28 extremely confusing to the jury if they hear what he 
is going to say and yet don’t hear the whole -story. 

The Court: I am going to say this, Mr. Donner, I shall 
not leave to the jury this legal defense. I shall pass upon 
it as a matter of law. 

Let me see that rule. Have you got that rule? 

Mr. Donner: Yes, I was going to introduce it in evi¬ 
dence. 

The Court: No, I want to read it. 

Mr. Donner: Your Honor, the point I want to make is, 
Mr. Hitz asked for leave to discu&s a legal issue before the 
jury, and I think I ought to enjoy the same right. 

Mr. Hitz: I made my discussion at the bench and you 
said you had no objection to it going in before the jury, and 
it was you who said the other legal argument which would 
be your defense. 

The Court: Gentlemen, I think I can cut this short. 

In the first place I am going to rule it is for the Court 
to determine whether it is a valid defense. I shall not leave 
it to the jury. 

In the -second place, I shall hold, unless you can show 
me authorities to the contrary and I don’t believe there 
are any, that the power of the Legislative Branch of 
the Government of the United States cannot be curtailed 
by intramural rules of the United Nations; and therefore, 
if there is any conflict between the two, the power of the 
Congress to investigate prevails. 

29 Third: As I see it, the rule provides that staff 
members shall not communicate to any person any 

unpublished information known to them by reason of their 
official position. 

How you get a job is something you know’ before you 
get your official position, and not by reason of your official 
position. 
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Mr. Donner: Your Honor, we will show to the contrary. 
We will show by documentary evidence that she could not 
have answered that question without access to the files. 

The Court: That isn’t the point. This is information 
that isn’t known to her by reason of her official position. 
There is nothing about files here. 

The rule says: 

“They shall not communicate to any other person any 
unpublished information known to them by reason of their 
official position.” 

She was asked, as I understand the question, did any¬ 
one in the State Department help you to get the position? 

That i« something that you know not by reason of your 
official position but before you get your official position. 

Mr. Donner: Your Honor, may I argue against that? 

Someone in the State Department could have helped you 
get the position or could not have helped you get the posi¬ 
tion. The procedure in the United Nations is to follow 
30 up on your references. We are going to introduce in 
this regard a letter sent to someone in the United 
Nations from the files that she could not possibly have 
known except by that letter. 

The Court: Then she should have -said, I don’t know. 

Mr. Donner: No; these immunities prohibit her—I don’t 
want to interrupt Your Honor—but I think it should be 
made clear that these rules derive their strength from reg¬ 
ulations which are passed by the General Assembly. The 
regulations will be introduced in evidence. I do think it 
is premature for you to rule without seeing the whole body 
of the legislation. 

The Court: I am indicating my present reaction -so that 
you will be ready to meet it. I am saying this to aid 
counsel. 

I don’t understand that diplomatic immunity, for ex¬ 
ample, serves an employee of the embassy who is not en¬ 
titled to receive immunity, who is not on the immunity list, 
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from being called before a congressional committee and 
asked what goes on in the embassy. 

Mr. Donner: I agree, Your Honor—you -say it prohibits 
him from being called? 

The Court: No, it does not. Don’t forget this, Mr. Don¬ 
ner: It is my understanding that the mass of employees 
of the United Nations are not entitled to diplomatic im¬ 
munity. 

Mr. Donner: That is correct: I am talking about the In¬ 
ternational Organizations Immunities Act, and the 

31 Headquarters Agreement, and the Charter, and the 
regulations. Do vou want me to list them? 

The Court: Briefly, are there any other defenses? 

Mr. Donner: Yes, there are. 

The Court: Suppose you continue with your statement. 
Mr. Donner: May I? 

The Court: Yes. You continue with your statement, but 
don’t enlarge upon this because I will have to pass on it. 

Mr. Donner: I won’t enlarge on Rule No. 7, but I want 
to show what her prior instructions were. 

Mr. Hitz: He is going to say that in 1949 Mrs. Keeney 
was called before the Un-American Activities Committee 
and that she received certain instructions then with refer¬ 
ence to her employment to the effect, she claims, that she 
should not answer employment questions. 

Mr. Donner: Correct. 

Mr. Hitz: In order to reply to that we are going to have 
to bring in here what was asked at the Un-American Activ¬ 
ities Committee. 

Mr. Donner: I am going to introduce it. 

The Court: Well, I am not so sure I will let it in. 

Mr. Donner: I will offer it. 

The Court: You have never tried a case before me. I 
don’t allow a case to run over a whole meadow. 

32 Mr. Donner: This is indispensable to our defense. 
Mr. Hitz: It is addressed to Judge Holtzoff and 

not to the jury. That is my point. 
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Mr. Donner: But you adduced facts in your opening 
statement. 

The Court: I am going to take the evidence in the pres¬ 
ence of the jury, but I will confine it strictly to the issue, 
and the chances are you will find a lot of your evidence 
ruled out. 

Mr. Donner: Very well. 

(In open court:) 

Mr. Donner: Ladies and gentlemen of the jury: 

The evidence will show that when on an earlier occasion 
Mrs. Keeney was subpoenaed, she was given instructions 
to decline to answer the question relating to her appoint¬ 
ment. 

Before she was subpoenaed by the House Committee 
she went to her superiors and said, what shall I do about 
this problem? 

The Court: Now, I am going to exclude that because ad¬ 
vice of counsel or advice of a superior official is not a legal 
excuse for refusing to answer a question, because the su¬ 
perior officer or counsel may be mistaken. 

It may be something that might go in mitigation of sen¬ 
tence, in case of conviction, but it is not a legal defense, 
and I will exclude it. 

33 Mr. Donner: May I indicate the purpose of my 
statement? 

The Court: I shall exclude it. 

Mr. Donner: Very well, Your Honor. 

In 1949 Mrs. Keeney declined to answer a question that 
was put to her by the House Un-American Activities Com¬ 
mittee, and the record will show that the House Un-Ameri¬ 
can Activities Committee accepted her refusal. 

Now Mr. Hitz has referred to Rule No. 7, and the inter¬ 
pretation of Rule No. 7. 

VTe have evidence to show, on the basis of a manual 
which is given to all United Nations employees, that Rule 
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No. 7, was interpreted by the United Nations’ officials to 
apply, and I quote: 

“• * * is defined to include the contents of a letter or 

document or its arrival or dispatch; the closed proceed¬ 
ings of any council, committee, or other United Nations 
body; the appointment, resignation or any other confi¬ 
dential information concerning a staff member.” 

We will show that this matter of appointment was spe¬ 
cifically upon Mrs. Keeney not to answer this question. 

Finally, w T e will introduce evidence, documentary evi¬ 
dence, which consists of a letter written by the United Na¬ 
tions Personnel Office to an individual in the State Depart¬ 
ment, as a follow-up on her application blank and 
34 this letter will show conclusively that Mrs. Keeney 
could not have answered the question without know¬ 
ing the contents of that letter. 

We will show further that when Mrs. Keeney w^as sub¬ 
poenaed to appear a second time before the Senate Com¬ 
mittee, that she sought to consult her superiors for advice, 
but they were not available. 

We will show r that neither in wmrd, act, or deed did Mrs. 

Keenev violate the statute that she wmuld not decline to 
* 

answer, but w^as rather made the innocent victim of two 
conflicting forces over wilich she had no control. 

We will show" further that she made every possible ef¬ 
fort to resolve this conflict. We will show- that her at¬ 
torney promptly wrote to the Senate Committee, assuring 
it that if the United Nations changed its views and per¬ 
mitted her to answer that she wmuld answer. 

We will show that on March 11 of last year Mrs. Keen¬ 
ey’s lawyer w-rote a second letter to the committee assur¬ 
ing it that she would answer the question if the committee 
felt that her reliance on the United Nations Staff Rule No. 7 
was not a bar. 

And w’e will show* that on March 17th of this year (sic.) 
Mrs. Keeney sent an affidavit to the committee in winch 
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she answered the question. In a -sworn statement she said, 
nobody recommended me, from the State Department, and 
I don’t know what happened after the United Nations 
wrote letters following upon my application blank. 

35 We will show, moreover, that Mrs. Keeney offered 
to answer the question and that offer was refused 

by the committee, not because the committee was dissatis¬ 
fied with the offer but rather because it wanted to use Mrs. 
Keeney as a pawn in a court test to establish that its order 
is superior to that of the United Nations. 

The Court: I am going to exclude that. That is not 
proper. The motives of another branch of the Govern¬ 
ment will not be scrutinized by the Court. I am going to ex¬ 
clude that, Mr. Donner. 

The only question that this Court and the jury will have 
to decide is whether this defendant refused to answer a 
proper question—deliberately refused. 

Mr. Donner: We will make our legal argument at the 
appropriate time. 

The Court: That is something you may address to the 
Court later on, and not to the jury. 

Mr. Donner: We submit that if we establish these facts 
this jury will be under a duty to acquit the defendant. 

Mr. Hitz calls my attention to the fact that I said that 
when Mrs. Keeney was subpoenaed the second time before 
the Senate Committee—I meant the second time in the 
sense that she had been previously subpoenaed by a House 
Committee. 

Thank you. 

36 The Court: Will counsel come to the bench? 

(At the bench:) 

The Court: I gathered from your opening statement 
that your defense is that by the rules of the United Na¬ 
tions this lady was precluded from answering. 

Mr. Donner: It is broader than that. Would Your 
Honor like me to -state it? 
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The Court: Yes. 

Mr. Donner. Very well, I will. 

My legal argument—and of course I don’t waive the 
right to make the argument at the time I make my motion 
for judgment of acquittal—is this.: First, that Mrs. Keen¬ 
ey’s obligation— 

The Court: I don’t want the argument now. I want the 
point, in one sentence. Your point is that under the regula¬ 
tions of the United Nations she was prevented from an¬ 
swering this question. Isn’t that your defuse? 

Mr. Donner: My defense is that under the regulations— 

The Court: Yes, I know. 

Mr. Donner: Yes, that is one of my defenses. 

The Court: Have you any other? 

Mr. Donner: Yes. Under the International Organiza¬ 
tions Immunities Act, Section 7(b), that her refusal to an¬ 
swer was an official act within the meaning of that section. 

The Court: But it all comes down, that she was 
37 entitled by reason of being a United Nations em¬ 
ployee, under the rules not to answer the question. 

Mr. Donner: Do you want my other legal argument at 
this time? 

The Court: No. I only want to know what the position 
is, and not the argument to the Court. 

Mr. Donner: My second legal argument is, if Your Hon¬ 
or please, that she effectively purged herself. 

My third legal argument is that according to the authori¬ 
tative legislative history of this contempt certificate that 
the Senate did not seek to remove a legislative obstruction 
under Section 192 but sought a declaratorv ruling from 
the Court, which is forbidden by Article III. 

The Court: That doesn’t impress me. I am trying to 
get this down and not in any legal technicalities. 

Your point is that she was prevented by the regulations 
or articles or whatever you call them, of the United Na¬ 
tions, from answering this question. 

Mr. Donner: Correct. 
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Tlie Court: The way the matter presents itself to me is 
this: This is something that goes in mitigation of sentence, 
in mitigation of punishment. 

I think it will probably be found that she was mistaken 
in her view of the law, and was badly advised, but if she 
honestly thought so, and if she is willing to answer 

38 the question now, I would not be inclined to send her 
to jail. 

Mr. Donner: She is willing to answer the question. 

The Court: I think this might be a case for probation, 
and a fine, provided «he pleads guilty. 

Mr. Donner: I would have to take it up with Mrs. 
Keeney. 

The Court: Yes. We will take a ten-minute recess at 
this time. 

(At the bench, following brief recess:) 

Mr. Donner: Your suggestion—you have raised— 

The Court: I make no suggestion as to what the de¬ 
fendant should do. I never urge or even advise defend¬ 
ants to plead guilty. I never accept a plea of guilty if the 
person is reluctant to plead, because every defendant is 
entitled to the right to a jury trial, which right will be 
cheerfully accorded, but it seems to me, however, that if 
she is willing to answer the question now, and the ques¬ 
tion is not of major consequence, such as we had in the 
Weinberg case, and if she honestly thought, even though 
mistakenly, that some regulation of the United Nations 
barred her, I would be inclined, if she pled guilty, not to 
send her to jail. I don’t think that is a jail case. 

Have vou anv reaction, Mr. Hitz? 

V w ' 

Mr. Hitz: I think that is the proper view of it. 

Mr. Donner: May I consult Mrs. Keeney? 

The Court: Yes, we will take a ten-minute recess. 

39 (At the bench, following brief recess:) 

Mr. Donner: Your Honor, while the defendant is 
perfectly willing to submit herself for questioning by the 
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Senate Committee to answer the question, she cannot con¬ 
scientiously plead guilty to the charge. She is willing to 
purge herself before the committee but she is unwilling as 
a matter of conscience to plead guilty. 

The Court: I have no desire to urge her to plead guilty 
against her will. We will proceed with the trial. 

I can’t make any disposition of thi-s case except by a 
final judgment, unless the Government has any sugges¬ 
tions to the contrary. 

Mr. Hitz: We haven’t any except to proceed. 

Mr. Donner: Very well, Your Honor. 

Your Honor, I thought it would be helpful if you had this 
(handing volume to the Court); it is a handbook on the 
United Nations. 

The Court: I ’will be glad to have it. I don’t promise 
you to read it over the weekend. 

(In open court:) 

The Court: You may proceed. 

Mr. Hitz: Your Honor, I have marked Government’s 
Exhibit 1-A, which is the resolution creating the subcom¬ 
mittee of the Judiciary’ Committee, which is the Internal 
Security Committee. I would like to offer it in evi- 
40 dence. 

Mr. Donner: No objection. 

(Senate Resolution No. 366 (81-st Congress, Second Ses¬ 
sion) received in evidence as Government Exhibit No. 
1-A.) 

Mr. Hitz: I have marked Government Exhibit 1-B, 
Senate Resolution 7 of January 29, 1951, which is a formal 
document extending the life of that subcommittee. 

Mr. Donner: No objection. 

(Senate Resolution No. 7 (S2nd Congress, First Ses¬ 
sion) dated January 29, 1951, received in evidence as Gov¬ 
ernment Exhibit No. 1-B.) 
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Mr. Hitz: The next document is Government Exhibit 
1-C, which is Senate Resolution 198 of September 27, 1951, 
which again extends the life and the purpose-s of the sub¬ 
committee. These are very formal documents. 

Mr. Donner: No objection. 

(Senate Resolution No. 198 (82nd Congress, First Ses¬ 
sion) dated September 27, 1951, received in evidence as 
Government Exhibit No. 1-C.) 

Mr. Hitz: The next exhibit is Government Exhibit No. 
2, already marked, which is a certification from Leslie L. 
Biffle, Secretary of the Senate of the United States at 
that time, giving the membership of the Judiciary Com¬ 
mittee, the parent body of this subcommittee, and it names 
them. It is an extract from the Journal of the Senate. 

Mr. Donner: No objection. 

41 (Certification by Leslie L. Biffle, Secretary of 
the Senate, certifying extract from the Journal of 
the Senate, was received in evidence as Government 
Exhibit No. 2.) 

Mr. Hitz: The next exhibit is already marked Govern¬ 
ment Exhibit 3, and is a certification to the United States 
Attorney from the President of the Senate, Mr. Barkley, 
of the contempt of Mrs. Keeney, and attaching thereto the 
resolution upon which she was cited by the Senate, and the 
report of the committee which reported the contempt to 
the Senate. It is all one document. 

Mr. Donner: Are you offering the entire report? 

Mr. Hitz: I will unless there is objection. 

Mr. Donner: No, there is no objection. 

May we come to the bench for a moment? 

The Court: Yes. 

(At the bench:) 

Mr. Donner: This is the document which contains the 
report of Mrs. Keeney’s testimony, including the claim of 
the privilege against self-incrimination. I would suggest 
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that Mr. Hitz confine his offer to the material subsequent 
to the claim of the privilege. 

Mr. Hitz: Where does that occur, Mr. Donner? 

Mr. Donner: I will show you. 

The Court: This introduces proof of the refusal to 
answer, doesn’t it? 

42 Mr. Hitz: It is somewhat evidential, and I think 
if he objects to the accuracy of it the whole report 

is subject to go out. If you object to a portion of it as 
being immaterial, I just don’t know— 

The Court: I shall admit the report not as proof of the 
facts therein contained, but merely as proof of the fact 
that the question has been asked and that there has been a 
refusal to answer. 

Mr. Donner: There is a lot of extraneous material. 

I am willing to accept the full report which deals with 
the questions and answers which gave rise to this indict¬ 
ment, but there is material here which goes beyond that. 

Therefore, I would suggest that the report be received 
beginning on page 6, “What was your next employment 
after that?” 

Mr. Hitz: Mark it on my copy, will you? 

Mr. Donner: (Reading) 

“Mr. Morris. What was your next employment after 
that?” 

Mr. Hitz: Do you mean then to omit pages 4 and 5, 
omit from the identification of the witness? 

The Court: It seems to me that the vital part is be¬ 
ginning at page 5 where it says: 

“Mr. Morris. Did anyone in the State Department aid 
you in obtaining employment with the United Nations?” 

Mr. Donner: We are perfectly willing to have all 

43 the rest of it in, Your Honor. 

The Court: Then there was considerable discus¬ 
sion and then the statement from Mrs. Keeney: 

“I decline to answer the question because of my previous 
instructions under rules and regulations, Articles 100, 103, 
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and I believe also 105 of the Charter, and also specifically 
Staff Rule 7, the pertinent line of which reads, ‘This ob¬ 
ligation does not cease with separation from service.’ ” 

Mr. Donner: May I make this suggestion, that all of it 
down to the end is in the area of this particular question, 
and that all of it be admitted including the exhibit, but 
beginning at the points that you suggested in your mark¬ 
ing? 

The Court: What do you say, Mr. Hitz? 

Of course the introductory part has to be admitted in 
order to identify the witness. 

Mr. Donner: Yes, I have no objection to the name and 
address on page 3, Annex 1. 

The Court: Also the preamble of the report ? 

Mr. Donner: I -would go farther than that, Your Honor. 
I would take everything from pages 1, 2, 3, down to the 
minutes of the Judiciary. I can see no legal objection to 
the admissibility of any of that. 

The Court: All that you object to is where the question 
is asked, “Have you ever been a member of the Com¬ 
munist Party? 

44 “Mrs. Keeney: I decline to answer that question 
on constitutional grounds. It is my understanding 
that the Fifth Amendment, which does not require me to 
bear witness against myself, gives me that privilege.” 

Mr. Donner: That is right. 

The Court: I don’t see the relevancy of that. 

Mr. Hitz: I don’t think it has any, if it is objected to. 

The Court: I think then all of pages 4 and 5 ought to 
go out. In other words beginning with the fifth line from 
the bottom of page 3, and then all of page 4; all of page 5 
and ending with the eighth line on page 6 should be ex¬ 
cluded, and everything else will be admitted. 

Mr. Hitz: Yes, sir. 

Mr. Donner: That is satisfactory, Your Honor. 

(In open court:) 
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Mr. Hitz: And that is without objection, Mr. Donner, is 
it? 

Mr. Donner: Yes. 

(Certification of the contempt of Defendant Keeney, and 
report of committee, .marked Government Exhibit No. 3, 
and received in part, as hereinafter indicated.) 

Mr. Hitz: May I call my first witness? 

The Court: Yes, indeed. 

45 Mr. Hitz: Call Mr. Sourwine. 

Thereupon— 

Julien G. Sourwine 

was called as a witness by the United States, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Hitz: 

Q. Mr. Sourwine, will you give vour full name, please? 
A. Julien G. Sourwine. 

Q. And spell it for the record, please. A. The Julien is 
spelled with an “e”, and the Sourwine is spelled 
S-o-u-r-w-i-n-e. 

Q. Your occupation, Mr. Sourwine? A. I am a lawyer 
presently employed as a member of the professional staff 
of the Committee of the Judiciary of the United States 
Senate. 

Q. How were you employed in February, 1952, Mr. Sour¬ 
wine? A. In the same capacity, sir. 

Q. Now, you are of course familiar with Senate Resolu¬ 
tion 366 which gives to the Judiciary Committee, or a sub¬ 
committee thereof, certain powers with respect to the in¬ 
vestigation of, the administration, operation, and enforce¬ 
ment of the Internal Security Act of 1950? A. I am. 

Q. The administration, operation, and enforce- 

46 ment of other laws relating to espionage, sabotage, 
and the protection of the internal security of the 

United States? A. Yes, sir. 
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Q. And to the extent, nature and effects of subversive 
activities in the United States, its Territories and pos¬ 
sessions, including, but not limited to, espionage, sabotage, 
and infiltration by persons who are or may be under the 
domination of the foreign government or organizations 
controlling the world Communist movement or any other 
movement seeking to overthrow the Government of the 
United States by force and violence, is that true, sir? A. 
That sounds like an accurate reading of a part of the resolu¬ 
tion. 

Q. Pursuant to another part of the same Resolution 
366, Mr. Sourwine, did the Judiciary Committee appoint 
a subcommittee to accomplish the purposes of the resolu¬ 
tion? A. The Chairman did so. 

Q. Can you tell us approximately when the appointment 
was made of the subcommittee? A. May I refresh my 
recollection ? 

Mr. Hitz: I am sure there is no objection. 

Mr. Donner: Xo objection. 

A. I think the appointment was made prior to the 16th 
of January. That is correct. I am unable to remember 
whether it was actually made on the 15th or 14th of 
January. 

47 What happened is that the Chairman, in accord¬ 
ance with his usual custom, informed me—I was then 
acting in the capacity of counsel of the committee—of his 
decision with regard to who would be members of the com¬ 
mittee. T know he had communicated that decision in¬ 
dividually to a number of the members of the committee, 
including those who were to be on the subcommittee. 

I then on January 16, 1951, in accordance with custom, 
addressed a letter to the members of the committee inform¬ 
ing them of the appointment of the subcommittee and list¬ 
ing the members of the subcommittee, stating it was done 
by the Chairman, and signing as counsel. 

Q. Was Senator McCarran Chairman of the Judiciary 
Committee? A. He was. 
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Q. And whom did he appoint to this subcommittee? A. 
Himself as Chairman; Senator Eastland; Senator O’Conor, 
Senator Smith—that is Willis Smith of North Carolina; 
Senator Jenner; Senator Ferguson and Senator Watkins. 

Q. That is a total of seven, is it, Mr. Sourwine? A. 
Seven members, sir. 

Q. Was the subcommittee then comprised of those same 
persons and the same number of persons in February, 
1952? A. It was. 

Q. Did the Senate in February, 1952, and for 

48 months before that, have a rule with respect to a 
quorum of the committee being constituted, if the 

Chairman so decides, by a single member only of the com¬ 
mittee? A. Yes, sir. That rule was Senate Resolution 
180 of, I believe, the 81st Congress. It is subparagraph 3 
of Rule 25 of the Rules of the Senate. 

Q. And it is contained in the bound volume containing 
Rules and Manual of the United States Senate, 1951, is 
that correct? A. It would be contained in that volume, 
yes, sir. 

Q. Did that rule have effect upon the Judiciary Com¬ 
mittee and its Subcommittee on Internal Security? A. It 
did. 

The Court: Do you want to offer that in evidence 
formally? 

Mr. Hitz: Yes; I may as well offer that part of this file. 
The Court: What does the rule provide ? 

Mr. Hitz: That a subcommittee of one may sit to hear 
sworn testimony. That is the substance of it, isn’t it, 
Mr. Sourwine? 

The Witness: That is the substance of the rule, yes. 
The Court: May I see the rule, please? 

Mr. Hitz: Yes. We -will have Mr. Sourwine locate it 
for us. (Handing volume to the Court.) 

49 By Mr. Hitz: 

Q. In other words, does it provide that a committee may 
sit with a quorum of one person? A. The rule provides: 
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“Except as provided in paragraph (b) of this subsection, 
each standing committee, and each subcommittee of any 
such committee, is authorized to fix the number of its 
members (but not less than one-third of its entire member¬ 
ship) who shall constitute a quorum thereof for the trans¬ 
action of such business as may be considered by said com¬ 
mittee, subject to the provisions of Section 133(d) of the 
Legislative Reorganization Act of 1946.” 

Then we come to subsection (b): 

“Each standing committee, and each subcommittee of 
any such committee, is authorized to fix a lesser number 
than one-third of its entire membership who shall con¬ 
stitute a quorum thereof for the purpose of taking sworn 
testimony.” 

That is on page 40. 

By Mr. Hitz: 

Q. Mr. Sourwine, pursuant to that authority in the 
General Rules of the Senate, did the Subcommittee on 
Internal Security make for itself a rule naming a 
50 number fewer than a majority to constitute a 
quorum to take testimony? A. The subcommittee 
approved the resolution authorizing a subcommittee of one 
to sit for the purpose of taking sworn testimony. 

Q. And that was taken pursuant to this general rule of 
the Senate, is that correct? A. It was. 

Q. Was that prior to February 18, 1952 that that sub¬ 
committee took that action? A. Yes, sir. 

Q. And actually in January, 1952? A. I am sorry, sir, 
I couldn’t give you the date without refreshing my recol¬ 
lection from the minutes of the committee. 

The Court: Are you going to offer that resolution in 
evidence, Mr. Hitz? 

Mr. Hitz: Yes, I am, Your Honor. 

By Mr. Hitz: 

Q. Mr. Sourwine, will you tell us whether that resolu¬ 
tion is copied into the report of the citation of Mrs. Keeney 



by the committee to the Senate, on page 3 thereof? A. It 
is recited in that report, sir. 

Q. And that is Report No. 1213, is it, Mr. Sourwine? 
A. I don’t remember the number, sir, but if you will let 
me look at it I can identify it. 

51 Mr. Hitz: And that document, Your Honor, is one 
of the documents in Government Exhibit No. 3. A. 

This is the report and it is Senate Report 1213 of the 
82nd Congress. 

The Court: Mr. Hitz, I suggest then for facility of 
reference that you read that resolution into the record if 
it is not long. 

Mr. Hitz: It is not long. It is on page 3 of Report 
1213, which is part of Government Exhibit No. 3. 

(Reading): 

“Internal Security Subcommittee Minutes, Thursday, 
January 18,1951. 

“The Special Subcommittee To Investigate the Admin¬ 
istration of the Internal Security Act and other internal 
security laws under Senate Resolution 366 (81st Congress) 
of the Committee on the Judiciary, convened pursuant to 
special order at 10:50 a.m. in the committee room, room 
424, Senate Office Building, Senator Pat McCarran, sub¬ 
committee chairman, presiding. 

Present: Senator McCarran, Senator Smith (North 
Carolina), Senator Ferguson, Senator Jenner, and Senator 
Watkins. 

The chairman laid before the subcommittee the follow¬ 
ing resolution: 

52 Resolved by the Special Subcommittee Appointed 
To Investigate the Administration of the Internal 

Security Act and Other Internal Security Laws Under 
Senate Resolution 366 (81st Congress) of the Committee 
on the Judiciary, That pursuant to subsection (3) of rule 
XXV, as amended, of the Standing Rules of the Senate 
(S. Res. 180, 81st Cong., 2d sess., agreed to February 1, 


1950), a quorum of the subcommittee for the purpose of 
taking sworn testimony shall consist of one Senator of 
said subcommittee. 

On motion of Senator Ferguson, there being no ob¬ 
jection, the above resolution was adopted.” 

Bv Mr. Hitz: 

Q. Mr. Sourwine, pursuant to that authority did the 
Chairman of the Internal Security Subcommittee designate 
anyone to take testimony on February 18, 1952? A. Yes, 
sir, he did. 

Q. Whom did he designate? A. Senator Homer Fer¬ 
guson, of Michigan. 

Q. Did Mary Jane Keeney appear before the subcom- 
mitte consisting of Senator Ferguson on February 18, 
1952? A. She did. 

Q. In the District of Columbia? A. Yes, sir. In the 
Senate Office Building. 

Q. And she gave some testimony, did she, Mr. 
53 Sourwine? A. She was sworn and testified. 

Q. Would you be good enough, before we go into 
her testimony, to explain the pertinency of her testimony 
to the purposes of the Internal Security Subcommittee, as 
contained in the resolution that authorized the creation of 
that subcommittee? 

In other words, what did the committee have in mind 
in seeking her testimony pursuant to the resolution? 

Mr. Donner: If Your Honor please, may I ask that this 
testimony be given out of the presence of the jury? 

The Court: No. I don’t see the necessity for that. 

Mr. Donner: Then I object. 

The Court: You may proceed. 

A. I will have to explain that the committee was at this 
stage of its investigation attempting to learn a number of 
facts about the Institute of Pacific Relations, how it 
operated, what it sought to accomplish, and the degree to 
which it had accomplished it. 
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The Institute of Pacific Relations was an institution 
which had been taken over by Communists and \vas being 
operated for their purposes. 

The committee had seized a large volume of the files of 
the Institute of Pacific Relations and had been combing 
those files for a number of months. 

The committee had found, by reason of its search 

54 through the files and by reason of its investigation 
and its interrogation of various witnesses, instances 

in which the Institute of Pacific Relations had sought to 
place and had in fact placed its persons in high places in 
Government and elsewhere in positions of influence. 

The committee was interested to know the full extent of 
that, as far as it could learn it. 

The committee came across the name of Mary Jane 
Keeney in a document which had been among the docu¬ 
ments seized from the files of the Institute of Pacific Re¬ 
lations. 

This particular document, a memorandum, indicated that 
Mary Jane Keeney was, as of a date in the mid-1940’s, 
active in the Washington Advisory Committee of the 
Institute of Pacific Relations. There were other names 
in the memorandum; several other names in the same 
situation as Mrs. Keeney. 

The committee checked all of those names to see who 
they were. The committee found that Mrs. Keeney had a 
long record of what appeared to be Communist affiliation— 
Mr. Donner: I object to this, Your Honor. 

The Court: Objection overruled. This testimony is not 
given as proof of any fact, but merely as proof of the 
pertinency of the inquiry. 

Now, the Court of Appeals held a few weeks ago that 
in these cases the Government must establish pertinency 
and materiality of the question. 

55 Now, if you are willing to concede that the ques¬ 
tion -was pertinent to the inquiry that would be a 

different matter. 
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Mr. Donner: No, Your Honor, but what I do say is this, 
that this is a matter* of law for the Court. 

The Court: Beg pardon? 

Mr. Donner: That the question of pertinency is a matter 
of law for the Court. 

The Court: I see no reason for excluding the jury. 

Mr. Donner: I move for a mistrial on the ground of this 
testimony, on the ground it is prejudicial. 

The Court: Proceed. 

A. (Continuing) Mrs. Keeney and her husband had, 
while in San Francisco prior to 1940, attended a number 
of Communist meetings. 

They had, after coming to Washington, gotten into the 
circle of acquaintanceship which included Communists and 
suspected Communists. They numbered amongst their 
friends Nathan Gregory Silvermaster, Leonard Ullman— 

The Court: I don’t think we ought to go into those 
details. 

T think all that is necessary is to show the relation of 
the question propounded to Mrs. Keeney to the inquiry. 

The Witness: Yes, sir. If I may summarize, then, Your 
Honor: 

The committee having satisfied itself that there 
56 was a long record there, having had information— 
I will say unevaluated information—that Mrs. 
Keeney had been placed in the United Nations with the help 
of persons in the IPR, and the assistance of persons in the 
State Department, and desiring to evaluate that informa¬ 
tion and check it from one of the best sources, Mrs. Keenev 
herself, called her as a witness and sought to interrogate 
her with regard to those matters. 

Mr. Donner: T now renew my motion for a mistrial. 
Your Honor, and move to strike the testimony both on the 
grounds previously given, as well as on the ground that it 
embodies the opinions and conclusions of the witness. 

The Court: Both motions are denied. 
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Mr. Hitz: At this time, Your Honor, I would like to 
read into evidence that part of the report No. 1213, which 
is part of Government’s Exhibit 3, wdiich we have dis¬ 
cussed at the bench. 

I take it that that part of it may be read without ob¬ 
jection, is that correct? 

Mr. Donner: Correct. 

The Court: Well, it is in evidence. You mean you would 
like to read it to the jury? 

Mr. Hitz: Yes, I would like to read it to the jury. 

The Court: You may do so. 

By Mr. Hitz: 

57 Q. Mr. Sourwine, I am going to read a portion of 
the testimony of Mrs. Keeney on February 18, 
1952, and before I do that I would like to ask you if 
Senator Ferguson was there and presided over the entire 
testimony that was given by her? A. He w r as, and did. 

Mr. Hitz: Thank you. 

The Court: Before you read that, I am wondering 
whether it would not be better to conclude the cross- 
examination of this witness, if there is any cross- 
examination. 

Mr. Hitz: Yes, sir. 

The Court: And then you can read this following the 
examination. Are you through with the witness? 

Mr. Hitz: I am on direct examination, yes, Your Honor. 

The Court: Is there any cross-examination? 

Mr. Donner: Your Honor, bearing in mind what you 
said about the fact that the witness’ testimony is not 
presented as proof of the facts that she has testified to, 
we have no cross-examination. 

The Court: I am correct in so interpreting the Govern¬ 
ment’s purpose in presenting this testimony, am I not? 

It isn’t presented as proof of the fact of Mrs. Keeney’s 
activities—they are not relevant here—but merely as a 
basis for showing the relevancy of the inquiry. 




44 


Mr. Hitz: That is correct. 

The Court: That is for this limited purpose, is it 
not? 

58 Mr. Hitz: That is right, for pertinency only. 

The Court: You may step down. 

Mr. Hitz: I wonder if the witness could remain? It 
might be that we would have a question or two as we are 
reading. 

The Court: Oh, yes, the witness may remain. 

Mr. Hitz: Reading from page 2, Report No. 1213: 

“Mr. Morris.” 

Now, who was Mr. Morris, Mr. Sourwine? 

The Witness: Mr. Robert Morris was Special Counsel 
of the Internal Security Subcommittee. 

Mr. Hitz (Reading): 

“Mrs. Keeney, will you give your full name and address 
to the reporter. 

“Mrs. Keeney. Surely. Mary Jane Keeney, 41 King 
Street, New York City.” 

I will omit then some testimony and go to page 6, line 
eight of the same report: 

“Mr. Morris. Did anyone in the State Department aid 
you in obtaining employment with the United Nations? 

“Mrs. Keeney. That again represents a very great 
difficulty. 

“Mr. Morris. Will you tell us why, Mrs. Keeney? 

“Mrs. Keeney. It represents this difficulty, that 
when I appeared as witness before the House 

59 Committee on Un-American Activities in June 1949, 
I was under instructions from the Bureau of Per¬ 
sonnel of the United Nations that on matters of appoint¬ 
ment and all matters of internal administration I was not 
authorized to testify. 

“This comes under the staff rules and regulations with 
respect to unpublished information, and with respect to 
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unpublished information a member of the Secretariat is 
bound under staff rule 7, even after separation from the 
service of the United Nations, to observe the sanctity of 
unpublished information. 

“Mr. Sourwine. Are you now employed by the United 
Nations? 

“Mrs. Keeney. No; I am not. 

“Mr. Sourwine. Do you desire to offer for the record 
the staff rule to which you referred? 

“Mrs. Keeney. I read it to—I showed it to Mr. Morris. 
I will be glad to read it to you. 

“Mr. Sourwine. I asked you if you desired to offer it 
for the record. 

“Mr. Keeney. Yes. 

“Mr. Sourwine. Am I correct in understanding that it is 
on the basis of this rule and the instructions previously 
made to you— 

“Mrs. Keeney. No; the instructions previously 
60 made to me were on the basis of many more rules 
and regulations as well as articles 100, 103, and I 
believe article 105 of the Charter. 

“Mr. Sourwine. I do not want to put any words into 
your mouth, but I do want to give you an opportunity to 
make the record complete as to why you are now declining 
to answer this question. 

“Mrs. Keeney. I decline to answer the question because 
of my previous instructions under rules and regulations, 
articles 100, 103, and I believe also 105 of the Charter, 
and also specifically staff rule 7, the pertinent line of which 
reads: ‘This obligation does not cease with separation 
from service.’ 

“Mr. Sourwine. In other words, you are making the 
point, are you, that your instructions and these rules and 
regulations of the United Nations excuse you from answer¬ 
ing the question which this committee has put to you? 

“Mrs. Keeney. I am pleading that the rules and regula¬ 
tions bind me. 
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“Mr. Sourwine. To the extent that you are justified in 
refusing to answer tbe committee’s question; is that your 
contention? 

“Mrs. Keeney. Yes. 

“Mr. Sourwine. You are not claiming immunity 

61 under fbe fifth amendment with regard to this ques¬ 
tion, are you? 

“Mrs. Keeney. No. 

“Mr. Sourwine. You do not claim that to answer this 
question would tend to incriminate you? 

“Mrs. Keeney. No. 

“Mr. Sourwine. You are refusing to answer this ques¬ 
tion, are you, solely on the grounds that you are bound by 
the directive, the rules and regulations of the United Na¬ 
tions, and that being so bound you contend you are justi¬ 
fied in refusing to answer the committee’s question; is that 
right ? 

“Mrs. Keeney. I contend that I am barred from an¬ 
swering. 

“Mr. Sourwine. Barred? 

“Mrs. Keeney. Barred. 

“Senator Ferguson. Not permitted to answer? 

“Mrs. Keeney. Yes; not permitted to answer. 

“Mr. Sourwine. By statute, you mean? 

“Mrs. Keeney. By previous— 

“Mr. Amerling.—” 

Mr. Donner: Will you be good enough to identify Mr. 
Amerling? 

Mr. Hitz: Just what I w’as going to do. 

By Mr. Hitz: 

62 Q. AVho w’as Mr. Amerling? A. Mr. Amerling 
appeared and identified himself as counsel for Mrs. 

Keeney, at the hearing at winch she testified. 

Mr. Hitz (Reading): 

“Mr. Amerling. Mr. Chairman, may I interject here? I 
take it the position of the witness is that the statute of the 
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U. N. Charter, having been adopted by the United States 
Senate, has equivalent status to a treaty status, and that 
this rule 7 takes its authority from article 105 of that 
Charter. 

“Therefore, to that extent she is precluded from giving 
any information which the rule proscribes as to any un¬ 
published information which she gained as a result of her 
employment at the United Nations. 

“Senator Ferguson. Counsel, you also know that the wit¬ 
ness acts at her peril on interpreting as to whether or not 
the question does come within the rule, and also the ques¬ 
tion as to whether or not the rule is a valid statute, now 
part of the Constitution, allowing witnesses to claim privi¬ 
lege under this. 

“Mr. Amerling. Well, Mr. Chairman, she does not claim 
that it is part of the Constitution. She does not assert 
that it is part of the Constitution as a result of the 
63 adoption of the United Nations Charter by the 
United States Senate. 

“But she maintains that this is a binding rule so far 
as her conduct is concerned, that this is unpublished infor¬ 
mation, and that the prohibition applies to her disclosing 
this information to anybody. 

“Mr. Sourwine. Do you adopt the statement just made 
by your counsel? 

“Mrs. Keenev. Yes. 

“Mr. Sourwine. Do you contend that this rule is more 
binding upon you than your obligation under the oath you 
have just taken to tell the truth, the whole truth, and noth¬ 
ing but the truth to this committee? 

“Mrs. Keeney. That is a very good question. I would 
like to consult my counsel. 

“Mr. Amerling. Mr. Chairman, as a reply to that ques¬ 
tion, I think it is the witness’ position that this body does 
not have the power and should not compel her to violate 
that rule, and that it is not a question of superior obliga¬ 
tion or duty. 
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“Mr. Sourwine. Do you adopt that? 

“Mrs. Keeney. Yes. 

“Mr. Sourwine. Mr. Chairman, I ask that the question 
be read back which the witness has refused to answer, 

64 and concerning which we have had colloquy since. 

“Senator Ferguson. You feel that you have had 
a fair analysis, had the right to give a fair analysis of your 
reasons? 

“Mrs. Keeney. Yes. 

“Senator Ferguson. Do you have anything else to say 
about why you refuse to answer this question? 

“Mrs. Keeney. You must remember, Mr. Ferguson, that 
I am a layman, I am not an international lawyer. 

“My conduct in this matter is regulated, originally, by 
specific instructions from the Bureau of Personnel, which 
I assume had the benefit of the advice of international 
lawyers. 

“Mr. Sourwine. Is it not true that you are not taking 
the position you are taking here solely on the basis of your 
own assumption as to what the law is, but that you are here 
with counsel and that you have had advice of counsel in 
this matter? 

“Mrs. Keeney. Yes; I have had advice of counsel in this 
matter, but it rests, of course, my answer rests, upon in¬ 
structions from which I do not feel that I can be absolved. 

“Mr. Sourwine. And your refusal, you recognize, as the 
Chair has pointed out, is your own and the conse- 

65 quences of that refusal will rest upon you and not 
upon your counsel? Do you recognize that? 

“Senator Ferguson. That is why I said you do it at your 
peril. That is a statement that we lawyers use because 
we w T ant it well understood. 

“Mr. Sourwine. Your refusal is your own, is it? 

“Senator Ferguson. Your counsel cannot claim privilege. 

“Mrs. Keeney. I realize that. 

“Mr. Sourwine. You are not claiming privilege, are you? 

“Mrs. Keeney. No; I am not. 
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“Mr. Sourwine. You are not claiming that this will in¬ 
criminate? 

“Senator Ferguson. The right to refuse to answer, she 
is claiming that, is it not? 

“Mr. Sourwine. The witness is simply refusing to answer 
on the ground that the committee has no power to compel 
her to answer and should not compel her to answer because 
she is bound by rules, regulations, and orders previously re¬ 
ceived by the United Nations, is that correct? 

“Mrs. Keeney. Yes. 

“Mr. Amerling. Can I supplement that statement, then. 
Her present understanding of her obligations in this 

66 respect are based upon the official instructions which 
were originally given to her which covered precisely 

this area of information. So that it is on the basis of hav¬ 
ing previously gotten official rulings and instructions from 
the U. N. personnel, and the presumption that they under¬ 
stand the coverage and the intent, or intended coverage, of 
that section that she takes the position she presently takes. 
“Mr. Sourwine. Do you adopt that as your answer? 
“Mrs. Keeney. Yes. 

“Mr. Sourwine. Have you considered the question of 
whether or not the United Nations Treaty is self-executing? 

“Mrs. Keeney. I would be incapable of answering that 
question, because I do not understand it. 

“Mr. Sourwine. All right. Mr. Chairman, may I ask 
that the question which the witness refused to answer be 
read back? 

“Senator Ferguson. Read the question to the witness. 

“ (The question was read by the reporter as follows:) 

“ ‘Mr. Morris. Did anyone in the State Department aid 
you in obtaining employment with the United Na¬ 
tions?’ 

67 “Mr. Sourwine. Do you still decline to answer 
that question for the reasons you have given and in 

the light of the discussion which has taken place ? 

“Mrs. Keeney. Yes, sir. 
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“Mr. Sourwine. Mr. Chairman, I request that the wit¬ 
ness be directed to answer that question. 

“Senator Ferguson. The Chair now, Madam, orders you 
to answer the question. 

“Mrs. Keeney. May I confer with my counsel? 

“Senator Ferguson. Yes. 

“Mrs. Keeney (after consultation). With all due respect 
to you, Senator Ferguson, and to the powers of the United 
States Senate, I feel that for the reasons I have already 
stated I must decline to answer that question. 

“Senator Ferguson. You may call the next witness. I 
will excuse this witness.” 

By Mr. Hitz: 

Q. That is the end of her testimony, is it not, Mr. Sour¬ 
wine? A. Yes, sir. 

Q. Was she then excused, Mr. Sourwine? A. Yes, sir. 

Mr. Hitz: No further questions of the witness, 
68 Your Honor. 

Mr. Donner: No questions. 

The Court: The witness may step down. 

Mr. Hitz: Thank you. May the witness be excused? 

The Court: The witness may be excused. 

(Witness excused.) 

Mr. Hitz: The Government rests, Your Honor. 

Mr. Donner: May we approach the bench? 

The Court: Yes, indeed. 

(At the bench:) 

Mr. Donner: I now move the Court for judgment of ac¬ 
quittal on the following grounds: 

First: The Government’s case does not establish that 
the question put to the witness is within the scope of the 
resolution as properly construed. 

May I just make this argument in support of that? I 
rely here primarily on the recent decision in the Supreme 
Court on Monday in the Eumeley case. 


The Court: Have you the exhibits here? 

(Government counsel handed exhibits to the Court.) 

The Court: I am familiar with the Rumeley case because 
I only read it yesterday or the day before. 

Mr. Donner: Then I won’t press it; you know what is 
in it. 

The Court: I don’t see its bearing on this case. 

69 Mr. Donner: It has this bearing. The meaning of 
the Rumeley case is that a statute and resolution 

authorizing an investigation into a particular area must be 
construed as to avoid a conflict with other areas of policy 
which are also imbedded in the statute. 

To construe the resolution to authorize the kind of in¬ 
quiry reflected in the resolution in itself would be to con¬ 
strue it in a way which is incompatible with the Charter, 
with the International Organizations Immunity Act, and 
with the United Nations Headquarters Agreement. It is 
a wide area in which this— 

The Court: What Act do you refer to as the Interna¬ 
tional— 

Mr. Donner: The International Organizations Immuni¬ 
ties Act is an act winch has been implemented by executive 
order. 

The Court: Oh, then it is not an act of Congress. 

Mr. Donner: Oh, yes, it is. 

The Court: You said it was promulgated by executive 
order. 

Mr. Donner: It was passed by Congress. 

The Court: Have you got the citation to it ? 

Mr. Donner: May I give it to you after the argument? I 
have it. 

The Court: Suppose you go and get it. 

Mr. Donner: To construe this resolution so as to permit 
inquiry into matters of United Nations’ personnel 

70 wmuld be to give it a construction which would set 
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it in collision with other statutes and treaties of the United 
States. 

The Court: I get your point. 

Mr. Donner: My second point in attacking the Govern¬ 
ment’s case on a motion for judgment of acquittal, Your 
Honor, is that the Government has not established pertin¬ 
ency within the requirements and limits of the Bowers case, 
but I am sure you are familiar with the Bowers case. 

The Court: It is the Bowers case that made me allow 
this testimony. 

Mr. Donner: And I am sure it was the Bowers case that 
made Mr. Hitz introduce it. But be that as it may, the evi¬ 
dence in the Bowers case with respect to William Johnson 
and the connection between William Johnson and the in¬ 
quiry is far more cohesive and direct than the connection 
shown here between who sponsored Mrs. Keeney for em¬ 
ployment and the ostensible purpose of the inquiry for the 
resolution in the statute, so that I think the Government 
has failed to meet the burden laid down for it in the Bowers 
case. 

The Court: Motion denied. 

Mr. Donner: I would like to adduce a third ground in 
support of the motion, which is that the Government has 
failed to show that the failure to testify, to decline to testi¬ 
fy, on the part of the witness was intentional and deliber¬ 
ate, within the meaning of the Bart and Quinn cases; 
71 that something more is needed than a refusal to 
answer, to bring a defendant within Section 192. 

The Court: I think deliberateness and intention is an 
inference that can be drawn by the jury from the act itself, 
because you cannot fathom the operations of the human 
mind; you can only study them by their outward mani¬ 
festations. 

I am going to deny the motion. 

Mr. Donner: Very well, Your Honor. 

The Court: Are you going to introduce any testimony? 

Mr. Donner: May I take that up with you now? 
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The Government has agreed with the defendant not to 
object on the ground of competency to a series of documents 
that we propose to introduce. 

We will offer these in evidence, subject to your ruling, 
of course, on the ground of relevancy and materiality. I 
have prepared a set of these documents for your own use 
as well. 

There is one exception to this series of questions to which 
the Government is willing to stipulate, and that is an affi¬ 
davit that was submitted on the motion it did raise, by 
the late Abraham H. Feller. 

I have prepared a memorandum dealing with the admissi¬ 
bility of that affidavit and I would like a ruling from you. 

The Court: I will take it up at the proper time, when 
you offer it. I try to avoid ruling on matters in advance. 

• ••••••••• 

76 Mr. Donner: If Your Honor please, all of the docu¬ 
ments w’hich I am about to offer, are offered pursuant 

to a stipulation with the Government through their respec¬ 
tive counsel that they may be filed in court and introduced 
in evidence at the hearing with the same effect as 

77 though the statements contained therein were pre¬ 
sented through oral testimony, reserving in all cases 

to both parties the right to object only upon the ground of 
relevancy and materiality. 

There is one exception, as I think I brought to Your 
Honor’s notice before, and that is the affidavit of Mr. 
Feller, about which there is some dispute. 

The Court: Well, it isn’t necessary to have a bench con¬ 
ference as to that. The jury is entitled to know this. You 
may offer them in open court. 

(In open court:) 

The Court: You may proceed, Mr. Donner. 

Mr. Donner: The defense now’ offers as its first exhibit 
in evidence a letter dated 15 April 1949, from Mrs. Jane 
Keenev to the Bureau of Personnel. 
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The Court: It may be admitted. 

Have you seen these exhibits, Mr. Hitz? 

Mr. Hitz: Where does it fit into your motion filed here? 
Mr. Donner: I have an extra set of these, Your Honor, 
if you would like to have them for reference. 

The Court: I think that would be helpful. 

Mr. Hitz: Your Honor, we would like to object on materi¬ 
ality, but not on any technical ground. We think it has no 
bearing upon the defense in this case. 

The Court: I am going to sustain the objection. 

78 Mr. Donner: Exception, Your Honor. May it be 
marked as a rejected exhibit ? 

The Court: It may be marked for identification. 

(Letter dated 15 April 1949 to Bureau of Personnel from 
Mary Jane Keeney, was marked as Defendant’s Exhibit 
No. 1 for identification.) 

Mr. Donner: Does Your Honor care to hear argument 
on that? 

The Court: No. 

Mr. Donner: I next offer a document dated 19 Mav 1949 
from Georges Palthey, Director of Personnel, to Mrs. Mary 
Jane Keeney, headed “Summons to appear before a Com¬ 
mittee of TJ. S. Congress.” 

Mr. Hitz: Same objection, Your Honor. 

The Court: Objection overruled. 

Mr. Donner: May I read it to the jury, Your Honor? 

The Court: No, because I don’t think that involves a 
matter that the jury will have to pass on. I think that in¬ 
volves purely a question of law. 

Mr. Donner: Then I may not read it to the jury? 

The Court: No, but it will be admitted in evidence. 

(Letter dated 19 May 1949 from Georges Palthey to Mrs. 
Mary Jane Keeney was received in evidence as Defendant’s 
Exhibit No. 2.) 

Mr. Donner: My next exhibit, marked Exhibit No. 

79 3, “Hearings before the Committee on LTn-American 
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Activities, House of Representatives, 81st Congress, First 
Session, May 24, 25—” 

The Court: Will you speak louder, please? 

Mr. Donner: Yes, Your Honor. May 24, 25, and June 9, 
1949, beginning on page 269 with the words “Now you re¬ 
signed,’ 7 down to the end of the testimony. That is from 
page 269 to page 273. 

Mr. Hitz: "We object. It is immaterial. 

The Court: What is the purpose of this offer? 

Mr. Donner: The purpose of the offer is to show that 
Mrs. Keeney had received prior instructions— 

Mr. Hitz: Your Honor, I don’t think we should argue 
it before the jury. 

The Court: Gentlemen, you may come to the bench. 

(At the bench:) 

Mr. Donner: The purpose of the offer, Your Honor, is 
to show, first, that Mrs. Keeney received prior instructions 
with respect to this very question, and that she responded 
in accordance with her instructions. 

This is relevant to the case in that it shows that the 
refusal to answer is an official act within the meaning of 
the International Organizations Immunities Act. 

The Court: This is an interrogation of the defendant on 
a prior occasion before a Congressional Committee? 
80 Mr. Donner: Correct, Your Honor. 

The Court: How does that bear upon the issue 
before us? 

Mr. Donner: Because she recites in the course of her 
interrogation the nature of her instructions. 

The Court: Then that is hearsay. I am going to ex¬ 
clude that. 

Mr. Donner: Exception. But there was no objection 
originally on the ground of competency. It is offered pur¬ 
suant to a stipulation that counsel agreed to. 

The Court: There is a reservation as to competency and 
relevancy. 
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Mr. Hitz: I am afraid we have stipulated ourselves out 
of competency. 

The Court: I thought you stipulated yourself out of 
any formal proof. Isn’t that it? 

Mr. Hitz: Have you got a copy of the stipulation here? 

The Court: I didn’t listen to the stipulation very care¬ 
fully. Most of them just waive formal objections. 

Mr. Donner: The stipulation is to the effect that the 
documents may be introduced with the same effect as though 
the statements contained therein were presented through 
oral testimony, reserving in all cases to both parties the 
right to object only on the ground of relevancy and ma¬ 
teriality. 

Mr. Hitz: Even if she were here she couldn’t testify to 
this, then. It says as if the live witness were on the 
81 stand. 

The Court: I think these matters go in mitigation 
of punishment, in the event of a conviction. 

Mr. Donner: I respectfully submit they don’t Your 
Honor. These go to what the United Nations construed 
their law to be. 

The Court: But that is not the way to prove their con¬ 
struction. I am going to sustain the objection. 

Mr. Donner: Very well; exception. 

(In open court:) 

Mr. Donner: The next document is a letter dated Febru¬ 
ary 27, 1952, from Saram Amerling to the Counsel of the 
Committee. 

The Court: Any objection? 

Mr. Hitz: Yes. Immaterial. 

The Court: Objection sustained. 

Mr. Donner: Will these be marked as rejected exhibits? 

The Court: You have a right to ask the Clerk to mark 
for identification any document that is excluded so that 
there will be a record made, but you must make that request 
of the Clerk or of the Court. 


Mr. Donner: Are these documents being marked? 

The Deputy Clerk: For identification only. 

The Court: You must do that in respect to each separate 
document as it comes along. 

Mr. Donner: Very well. 

82 (Letter dated February 27, 1952 to Counsel to the 
Committee, from Saram Amerling, was marked as 
Defendant’s Exhibit No. 4 for identification.) 

Mr. Donner: The next document the defense offers is 
dated March 7,1952, a letter to W. W. Cox, Acting Director, 
Division of Immunities and Treaties from Saram Amerling. 
Mr. Hitz: We object; immaterial. 

The Court: Objection sustained. 

Mr. Donner: Will you mark it for identification ? 

The Court: I think that correspondence between counsel 
and officials of the United Nations is not admissible. 
Proceed. 

(Letter dated March 7, 1952, to W. W. Cox from Saram 
Amerling was marked as Defendant’s Exhibit No. 5 for 
identification.) 

Mr. Donner: The next document is a letter dated March 
11, 1952, to the Senate Judiciary Committee, signed Saram 
Amerling, re Mary Jane Keeney. 

The Court: Any objection? 

Mr. Hitz: Objection; immaterial. 

The Court: Objection sustained. 

Mr. Donner: Will you mark it for identification? 

(Letter dated March 11, 1952 to Senate Judiciary Com¬ 
mittee from Saram Amerling was marked as Defendant’s 
Exhibit No. 6 for identification.) 

S3 Mr. Donner: The next document is an affidavit 
sworn to by Mary Jane Keeney dated 17 March 1952. 
Mr. Hitz: Is that No. 11 under the old marking? 

Mr. Donner: No. 10. 

The Court: I didn’t hear you. 
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Mr. Hitz: I was asking him if it was Xo. 11 under a 
former marking which he and I are familiar with. It is the 
affidavit of Mrs. Keeney. 

Mr. Donner: Yes. 

Mr. Hitz: Objection; immaterial. 

The Court: Will counsel come to the bench? 

(At the bench:) 

The Court: What is the purpose of this affidavit? 

Mr. Donner: The purpose of the affidavit is, first, to 
show that Mrs. Keeney purged herself. 

The Court: There is no provision in the statute about 
purging oneself of contempt. 

Mr. Donner: Well, we say that under Section 192 a purge 
constitutes compliance, and if there is a purge then the 
defendant is absolved. 

The Court: Well, but there is no proof to whom this 
affidavit was submitted. 

Mr. Donner: It will be stipulated that the affidavit was 
submitted to the Senate Committee. 

Is that correct? 

84 Mr. Hitz: Yes. I will stipulate that, but we still 
object as being immaterial to this criminal trial. 
The Court: It might go to the question of willfulness. 
Mr. Donner: I think, Your Honor, it does. 

The Court: I am going to admit this. Objection 
overruled. 

(In open court:) 

(Affidavit of Mary Jane Keeney dated March 17, 1952 
was received in evidence as Defendant’s Exhibit Xo. 7.) 

The Court: You may proceed, Mr. Donner. 

Mr. Donner: May it be stipulated that the letters of Mr. 
Amerling to the Committee were sent and received? 

Mr. Hitz: Yes. 

Mr. Donner: May it be further stipulated that the affi¬ 
davit— 


The Court: I am sorry, I can’t hear you. Would you 
mind repeating your statement? 

Mr. Donner: May it be further stipulated— 

The Court: I didn’t hear the first part of the stip¬ 
ulation. 

Mr. Donner: May it be stipulated that the letters of Mr. 
Amerling to the Committee were sent and received? 

Mr. blitz: Correct. 

Mr. Donner: May it be further stipulated that the origi¬ 
nal of the affidavit of Mrs. Keeney was executed with 

85 her signature and received by the Committee? 

Mr. Hitz: Right. 

Mr. Donner: May I read Mrs. Keeney’s affidavit? 

The Court: Yes, you may read the affidavit. 

Mr. Donner: (Reading):— 

“Mary Jane Keeney, being duly sworn, deposes and says: 

“This affidavit is submitted for the purpose of placing 
upon the record of a hearing conducted by a subcommittee 
on Internal Securitv of the Senate, Judiciarv Committee, 
on February 18, 1952, under oath, a full and complete 
answer to a certain question asked by Mr. Morris, associate 
counsel of the committee. (P. 4265). 

“ ‘Did anyone in the State Department aid you in ob¬ 
taining employment with the United Nations?’ 

“While I adopt the legal argument offered by my attor¬ 
ney in his letter dated March 11, 1952, I am now advised 
by him that he has received a reply to his request for a 
ruling from the Legal Department of the United Nations. 

“This ruling, a copy of which is submitted herewith for 
the convenience of the committee, indicates that the United 
Nations now takes a different view from that furnished me 
in 1949, as, of course, it is at liberty to do. That 

86 ruling represents a departure from its previous re¬ 
strictions, as attested by the attached photostat of 

a New York Times article. I point this out only to estab¬ 
lish as a fact my good faith in the premises. 
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“The question itself seems to contain not one but several 
aspects. I shall try to deal with them as fully as I am able 
since I hope this affidavit will be accepted in lieu of any 
further appearance before the committee. 

“No one, in or out of the State Department, advised me 
or suggested to me that I should make an application for 
employment with the United Nations. The desire to work 
for the Organization was born in me. Acting upon that 
alone, I filed an application for employment with the Bureau 
of Personnel of the United Nations. 

“The application was in the usual form. I believe, al¬ 
though T do not know, that the United Nations did investi¬ 
gate my record and references and satisfied itself that my 
performance in previous positions qualified me for the 
post for which I was applying. 

“I believe the Bureau of Personnel communicated with 
at least some of the supervisors under whom I had pre- 
viouslv worked. I have no wav of knowing to whom 
87 communications were sent, but I have everv reason 
to believe that all of my former supervisors would 
have recommended me favorably, if they had been asked, 
inasmuch as my record of efficiency, competence and in¬ 
tegrity has always been high.’’ 

I now offer in evidence, Your Honor, two pages from the 
Congressional Record, a page of March 17, 1952, pages 
2397 and 2398, beginning, “Citation of Mary Jane Keeney 
for contempt of the Senate/’ down to the reading of the 
resolution by the Chief Clerk. 

The Court: What is the date of that? 

Mr. Donner: March 17, 1952. 

The Court: What is the date of the affidavit? 

Mr. Donner: The same day, Your Honor. 

The Court: So this citation was before the affidavit was 
received ? 

Mr. Donner: Yes, Your Honor. 

Mr. Hitz: We object. 
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The Court: Objection sustained. 

Mr. Donner: May I make a legal argument in support of 
that ? 

The Court: No. A speech made on the floor of Congress 
isn’t admissible in evidence. 

Mr. Donner: This is a speech by the chairman of the 
committee reporting the contempt citation. 

88 The Court: That speech is not admissible. 

Mr. Donner: Will you mark it for identification? 

(Pages 2397 and 2398 of Congressional Record, dated 
March 17, 1952 was marked as Defendant’s Exhibit No. 8 
for identification.) 

Mr. Donner: May Mrs. Keeney’s affidavit be circulated 
to the jury members, if Your Honor please? 

The Court: No. 

Mr. Donner: No? May I object to that ruling, Your 
Honor? 

The Court: You may. 

Mr. Hitz: It is my understanding that the affidavit had 
with it a couple of attachments. 

Mr. Donner: It had a newspaper clipping. I don’t have 
that available, Mr. Hitz. 

I now offer in evidence a death certificate of Abraham 
H. Feller, dated March 10, 1953. 

The Court: It may be admitted. 

Mr. Hitz: Which exhibit is that? 

Mr. Donner: I don’t have any copies of that available. 

Mr. Hitz: Well, how am I going to try this case? 

Mr. Donner: I will show it to you. 

Mr. Hitz: Objection on materiality. 

The Court: Objection overruled. 

S9 (Certificate of death of Abraham H. Feller, dated 
March 10, 1953, was received in evidence as Defend¬ 
ant’s Exhibit No. 9.) 
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Mr. Donner: I now offer in evidence a stipulation between 
the Government and the defense in this case date October 
23, 1952, and three attached affidavits. 

Mr. Hitz: May I see a copy of that? 

We object as immaterial, Your Honor. 

The Court: Objection sustained. The affidavit of a de¬ 
ceased person is not admissible in evidence. 

Mr. Donner: If Your Honor please, this affidavit was 
admitted pursuant to a stipulation that it be treated as 
evidence. 

The Court: You say it was admitted? I am not admit¬ 
ting it. 

Mr. Donner: It was admitted in the hearing on the motion 
to dismiss. 

The Court: I am not admitting it at this trial. 

Mr. Donner: May I make an argument? 

The Court: Yes. You may come to the bench. 

(At the bench:) 

Mr. Donner: I have a memorandum on this point that I 
would like to submit. 

The Court: What is your point? Where is your memo¬ 
randum? 

Mr. Donner: First, let me point this out, that these 
90 affidavits are of three United Nations officials, only 
one of whom is Mr. Feller. It is an affidavit of Mr. 
Cox and an affidavit of Mr. Palthey, that bear very directly 
on the issues in this case. 

The Court: But without passing on the question of rele¬ 
vancy, the affidavit is not admissible. The witness has to 
take the witness stand. 

Mr. Donner: I plead surprise and ask for a recess in 
order to subpoena these witnesses. 

I spoke with Mr. Hitz a week ago Friday and we agreed 
that these affidavits would be admitted in this case without 
subjecting the United Nations to the inconvenience of hav- 
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mg these witnesses present. It is prejudicial to my client. 

The Court: What about that, Mr. Hitz? 

Mr. Hitz: He is correct as to two of them but not as to 
Mr. Feller’s affidavit. As to Palthey and Cox he is correct. 
With respect to Feller, we would object. 

The Court: With respect to Feller, he is dead. 

Mr. Donner: That’s right, Your Honor, and under the 
cases and under Rule 15(e) this is to be treated as a depo¬ 
sition because it was previously treated as oral testimony. 

The Court: No; there has been no opportunity to cross- 
examine. 

Mr. Donner: And cross-examination was specifically 
waived in that stipulation, Your Honor. It expressly 
91 states that cross-examination will be waived. 

Mr. Hitz: That is for the purpose of the motion; 
it was understood to be that. 

The Court: That was for the purpose of the motion, but 
it says without prejudice to the rights of either party to 
call and cross-examine such individuals upon the trial of 
the above cause. 

Mr. Donner: Mr. Hitz didn’t call him; he was my witness. 

Under the cases which I would like to read to you, this 
is extremely important in this case; this affidavit is ad¬ 
missible as former testimony. 

The Court: No, it is not. 

Mr. Donner: We originally didn’t call Mr. Feller, just 
to convenience the United Nations. Are we to be punished 
because he died? 

The Court: You can get some other witness. 

Mr. Donner: Then I would like leave to get the acting 
general counsel. 

The Court: No. 

Mr. Donner: Your Honor, this is intensely prejudicial 
to this case because Mr. Feller’s opinion was used on the 
motion to dismiss. 

Mr. Hitz: You have already got one opinion from him, 
which I will stipulate. 
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The Court: Did he testify to a legal opinion? 

92 Mr. Donner: His affidavit is here. 

The Court: I will read that affidavit if you gentle¬ 
men will just bear with me a moment. 

What is the crux of his affidavit that you are so inter¬ 
ested in? 

Mr. Donner: The affidavit makes a number of very im¬ 
portant points. 

The Court: What are the important points? 

Mr. Donner: It deals with the conversation of 1949 in 
■which Mr. Feller participated. 

The Court: Between whom ? 

Mr. Donner: Between Mr. Feller and Mrs. Keeney. 

The Court: And what was the conversation? Tell me 
in a sentence or two. 

Mr. Donner: She was instructed, on the basis of the 
administrative manual of the United Nations, that matters 
of appointment are privileged. 

The Court: I am going to rule that legal advice is not 
a justification for refusal to answer. 

Mr. Donner: Your Honor, this goes to the meaning and 
the scope of the staff rules on which she relied. 

The Court: But certainly I wouldn’t accept it as to that. 
That is a question of law. I will hear you argue the matter 
but I will not accept sworn testimony as to what a regula¬ 
tion means. That is a question of law. 

93 Mr. Donner: But this is the general counsel, the 
highest administrative officer of the United Nations. 

The Court: I know that. Suppose I had to construe the 
regulations of the Internal Revenue Bureau, I wouldn’t- 
allow you to call in the general counsel of the Internal 
Revenue Bureau to testify to the meaning of that regula¬ 
tion. I would say that is a question of law and I won’t hear 
testimony on it. 

I am going to exclude the affidavit. 

Mr. Donner: Are you admitting the other two? 

Mr. Hitz: We object to them on materiality. 
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The Court: What do they relate to? 

Mr. Hitz: I have been trying to find out for months. 

Mr. Donner: It is very simple. 

The Court: I think Mr. Cox’ affidavit is nothing but a 
legal opinion. 

Mr. Donner: Mr. Palthev’s affidavit deals with the whole 
recruitment process, and there are some very important 
exhibits attached to it. 

The Court: I think there is much ado about nothing here 
from your standpoint, Mr. Donner. 

Mr. Donner: I respectfully differ with you. 

The Court: All she was asked was, Did anybody in the 
State Department help you get the job? They didn’t ask 
for anything that was under the United Nations. 
94 They meant, I presume, did anybody in the State 
Department telephone to the United Nations or write 
a letter for you or get in touch with somebody. 

Mr. Donner: But Your Honor, she was bound not to dis¬ 
cuss matters of appointments, and this is wffiat these affi¬ 
davits are designed to prove. 

The Court: I can’t help getting the feeling that this is 
one of those questions where a person grabs hold of some 
pretext for not answering. 

Mr. Donner: I respectfully differ with you, Your Honor. 
In 1949— 

The Court: I have ruled. I am not going to argue with 
you now. 

Mr. Donner: This is not a pretext, and I object to its 
characterization as a pretext. 

The Court: You object to what? 

Mr. Donner: I object to its characterization as a pretext. 

The Court: This is a bench conference. Of course, 
physically you can object, but you have no right to object 
to the Court’s remarks. 

You wouldn’t object if I made a remark that was un¬ 
favorable to the Government, would you? 
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Mr. Dormer: It wouldn’t be my office to object, Your 
Honor. 

95 The Court has a right to make remarks. You are 
not in the New York State Courts, you know; you 

are in a Federal Court where a Judge has a right to make 
comments. 

Mr. Donner: I appreciate that. 

The Court: Then I suggest you bear that in mind. 

Well, I have made my ruling on the exhibits. 

Mr. Donner: You will reject the entire stipulation and 
all the affidavits, is that correct? 

The Court: I am excluding the Feller affidavit because 
Feller is not available for cross-examination, first, and 
second, because the matters to which the affidavit relate are 
matters of legal opinion, and therefore are not subject to 
oral testimony. 

I am excluding the other two on the ground they are 
immaterial and irrelevant. I am not excluding them on 
the ground that the witnesses are not here for cross- 
examination. 

Mr. Donner: They are not excluded on that ground? 
The Court: I am not excluding them on that ground. 
Mr. Donner: May it be stipulated that the man who is 
discussed in the death certificate, which has been intro¬ 
duced in evidence, is the same man who signed that affidavit? 

The Court: Oh, yes; we are not going to be quite so 
technical as all that. 

Mr. Donner: I want to make my record, Your Honor. 

Mr. Hitz: Let me see the exhibit again. 

96 The Court: In fact I think Mr. Hitz will agree. 
Mr. Hitz: I do agree, that is the some one that is 

named and who signed the affidavit. 

(In open court:) 

The Court: Gentlemen, will you come back to the bench ? 
(At the bench:) 
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The Court: There is another matter. Is this investiga¬ 
tion still in process, still continuing! I presume it is. 

Mr. Hitz: I think it is. 

The Court: If the affidavit was in as good faith as it ap¬ 
pears to be then I should think this witness would be willing 
to appear and be examined orally by the committee. 

Mr. Donner: Your Honor, she offered that in her affi¬ 
davit. 

The Court: In her affidavit she says “In lieu of oral 
testimonv.” 

Mr. Donner: She expressed the hope that it would be 
accepted. 

The Court: She didn’t say that she would appear and 
testify orally. 

Mr. Donner: She is willing. 

Mr. Hitz: The affidavit is not an answer to the 
question. 

The Court: I think it is. 

Mr. Hitz: She said, Nobody in the State Depart- 
97 ment suggested that I seek employment. It is a 
beautiful way to avoid answering. 

The Court: That is the reason I asked if she was willing 
to submit to oral interrogation, because a written answer 
does not take the place of oral interrogation. 

Mr. Donner: She is willing to submit to it. 

Mr. Hitz: She didn’t answer the question. 

Mr. Donner: She did answer it to the best of her ability. 

The Court: I suggested last week that if she would plead 
guilty and purge herself of contempt I would take that into 
consideration and wouldn’t send her to jail. 

Mr. Donner: She can’t conscientiously do that. 

The Court: Oh yes, she can conscientiously do that. She 
must have a Puritanic conscience. 

Mr. Donner: I am sorry. Your Honor, we can’t keep 
other people’s consciences. 

(In open court:) 
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Mr. Donner: May the record show that I object to the 
exclusion offer, including the affidavit and all the attach¬ 
ments to the affidavits? 

The Court: Oh, yes. 

(The stipulation between counsel with attached affidavits 
of Abraham H. Feller, William W. Cox and Georges Pal- 
they, together with attachments, were marked as Defend¬ 
ant’s Exhibit No. 10 for identification.) 

98 Mr. Hitz: Did you make them all one exhibit, all 
Exhibit No. 10? 

Mr. Donner: Yes. I offer a letter dated 24 November 
1952, addressed to me from the Acting Principal Director 
in Charge of the Legal Department, and three pages from 
United Nations Administrative Manual. 

Mr. Hitz: Have I got a copy of that? 

The Court: What do you say, Mr. Hitz? I don’t see the 
relevancy of the letter. I am going to exclude the letter. 

Mr. Donner: Will you mark it, Mr. Clerk, as a rejected 
exhibit ? 

(Letter dated 24 November 1952, addressed to Frank J. 
Donner from C. A. Stavropoulos, was marked as Defend¬ 
ant’s Exhibit No. 11 for identification.) 

The Court: I am going to admit the extracts from the 
Manual. 

Mr. Donner: May I explain, Your Honor, that the diff¬ 
erence between them is the date, that’s all? 

The Court: Very well. There is no objection to them, 
I presume, Mr. Hitz. 

Mr. Hitz: No, I don’t object to them. 

Mr. Donner: May I read these to the jury? 

The Court: No, because these are questions of law that 
the Court will have to dispose of. The Court is not 

99 going to submit those matters to the jury. 

Mr. Donner: I may not read them to the jury? 

The Court: Beg pardon? 
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Mr. Dormer: I object to the ruling, Your Honor. 

The Court: Very well. 

(Three pages from United Nations Administrative 
Manual were marked as Defendant’s Exhibits 12, 13, and 
14, and received in evidence.) 

The Court: The date involved in this case is what? 

Mr. Donner: February, 1952. 

The Court: Then why are the earlier regulations offered 
here? 

Mr. Donner: Because at that time, Your Honor, she was 
no longer an employee of United Nations. 

The Court: I can’t hear you. 

Mr. Donner: I say, Your Honor, that at that time, when 
she testified, she had ceased to be an employee, and I wanted 
to establish that the applicable provisions of the Adminis¬ 
trative Manual cover the whole period in question. 

The Court: Very well. Well, when was she appointed 
bv the United Nations? 

Mr. Donner: 1948, Your Honor. 

The Court: Very well. Well, the question addressed to 
her is whether anyone in the Department of State helped 
her get the job. In other words, that must relate to 
100 something that occurred before she was hired by UN. 
Now, when was she hired by UN ? 

Mr. Donner: In 1948. 

The Court: Yes, but when in 1948? It has 365 days. 

Mr. Donner: June 28th. 

The Court: But here you are introducing regulations 
dated September, 1948. What was the regulation in force 
at the time she was hired, because this relates to something 
that must have happened before she was appointed. 

Mr. Donner: That was the regulation that obtained at 
the time she was hired. 

The Court: No. The earliest one you offered in evi¬ 
dence is dated September 1, 1948, and the next two are 
dated January and April, respectively. I just call your 
attention to this. I am admitting them. 
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Mr. Donner: The letter which you excluded defines when 
the provisions of the Administrative Manual were in effect. 

The Court: That is not the way to prove it. You may 
proceed. 

Mr. Donner: I have no further testimony at this time, 
Y'our Honor. 

The Court: Both sides rest? 

Mr. Hitz: No, Your Honor. May we come to the bench, 
Your Honor, on my offer? 

The Court: Yes, indeed. 

101 (At the bench:) 

Mr. Hitz: Your Honor, I would like to offer this letter 
dated 11 March 1952, written by Mr. Feller to Mr. Amor- 
ling. The purpose of my offer is this: The Court has 
ruled out Mr. Feller’s affidavit, which was a later document 
than this. However, it is in the offer of proof of the de¬ 
fendant here. 

Mr. Donner: What offer of proof? 

The Court: Just let Mr. Hitz finish. 

Mr. Donner: I am sorry. 

Mr. Hitz: My understanding is that Mr. Donner has 
offered the subsequent affidavit of Mr. Feller, which is some¬ 
what different from Mr. Feller’s version of his interpre¬ 
tation of the law contained herein. It is true that you 
have refused to admit in evidence the affidavit of Mr. 
Feller. However, it is part of the defendant’s offer of 
proof, and I would like this earlier letter of Mr. Feller to 
go to an appellate court that might review the admissibility. 

The Court: In other words, what you want me to do is 
to exclude it but have it marked for identification so that 
it will be part of the record in the case. 

Mr. Hitz: I am not asking you to exclude it; I am asking 
vou to admit it. 

Mr. Donner: I object to it. 

The Court: I am going to exclude it and you want 

102 it marked for identification. 

Mr. Hitz: Yes, Your Honor. 
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Mr. Donner: Your Honor, the affidavit explains the 
letter. 

The Court: I am going to sustain the objection. 

You mav mark it for identification. 

Mr. Donner: We have motions to file. Would Your 
Honor like to have them filed at this time? 

The Court: You don’t have to file written motions. 

Mr. Donner: They are already prepared. 

Mr. Hitz: The Government rests. 

The Court: Both sides rest? 

Mr. Donner: The defendant rests. 

The Court: What is your motion? 

Mr. Donner: My motion is for judgment of acquittal. 

The Court: And you want to argue it now orally? 

Mr. Donner: Yes, Your Honor. 

The Court: And it will take a little time? 

Mr. Donner: Yes, Your Honor. 

The Court: I think I will exclude the jury for the day 
because the rest of the day will probably be consumed 
with that. 

(In open court:) 

103 (Letter dated 11 March 1952 from Abraham H. 

Feller to Saram Amerling was marked as Govern¬ 
ment Exhibit No. 4 for identification.) 

The Court: Ladies and gentlemen of the jury, the rest 
of today’s session will be taken up with matters in this case 
for which your presence will not be required. Accordingly, 
you may be excused at this time for the rest of the day, and 
please be back in your seats a few minutes before 10 o’clock 
tomorrow morning. 

(Thereupon at 2:45 o’clock p. m. the jury retired from 
the court room.) 

The Court: You may proceed, Mr. Donner. 
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Argument on Motion for Judgment of Acquittal 

Mr. Donner: May it please the Court, the defendant now 
moves for judgment of acquittal on the following grounds: 

First: The charges in the indictment have not been 
proven beyond a reasonable doubt. 

The Court: That is for the jury to say. You mean there 
it not sufficient evidence from which a jury might infer a 
willful refusal? 

Mr. Donner: Correct, Your Honor. 

Second: The Government has failed to establish beyond 
a reasonable doubt that the question whether anyone in 
the State Department had aided the defendant in obtaining 
employment at the United Nations was pertinent to 
104 the question under inquiry and concerning which the 
defendant had been subpoenaed to testify. 

Third: The Government has failed to establish beyond 
a reasonable doubt that the defendant’s refusal to answer 
was deliberate and intentional. 

The Court: Mr. Donner, the very foundation for your 
grounds is untenable. The Court doesn’t decide on a motion 
such as this whether the case has been proven beyond a 
reasonable doubt. That is for the jury to decide. 

All that the Court decides is, assuming that all the evi¬ 
dence introduced by the Government is true, there is suffi¬ 
cient evidence to make out a prima facie case for submission 
to the jury. 

Mr. Donner: Fourth: The evidence establishes that the 
Court is without jurisdiction over the subject matter herein, 
in that the contempt citation upon which the indictment 
is based does not raise a case or controversy within the 
meaning of Article III of the Constitution of the United 
States. 

The Court: You are giving me a lot of generalities, and 
I can’t tell from your generalities what your objection is. 
Suppose you tell me concretely what your point is. 

Mr. Donner: Very concretely, Your Honor. 
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Your Honor has had cases before him in which a defend¬ 
ant has urged— 

105 The Court: Suppose you tell me what your point is 
then you can argue. I can follow an argument much 

better if I know what counsel’s point is. 

Mr. Donner: Very well, sir. I am driving at this: That 
the Senate certified an abstract question. 

Reading the resolution in the context of the committee’s 
report, which includes the statement of Senator McCarran 
on the floor of the Senate, we can see that what the Senate 
Committee was interested in, and what the Senate voted 
on, Your Honor, was whether or not the authority of the 
United Nations is to be superior or inferior to the Senate. 

The Court: Well, I am not going into the motives. I go 
strictly by the framework of the case. You have got to have 
a better reason than this. 

Mr. Donner: Your Honor, will you bear with me for a 
moment? I am anticipating my argument. 

The Court: Yes. I will let you take all the time you 
need, provided you make some point. 

Mr. Donner: This is not a question of why the Senate 
certified an otherwise valid case of contempt. I am not 
making the point about motive. I say— 

The Court: What is your point? You haven’t told me 
what your point is yet. 

Mr. Donner: I am saying that when the Senate certified 
this contempt, reading it in the light of the author- 

106 itative authorities— 

The Court: Suppose you give me in a single sen¬ 
tence what your point is. 

Mr. Donner: My point is that the Senate certified an 
abstract question for declaratory determination by the 
Court. 

The Court: What are you trying to tell me? 

Mr. Donner: That there was no case or controversy 
within the meaning of the Constitution. 

The Court: That means nothing. I will deny the motion. 

Mr. Donner: Your Honor— 


The Court: You have got to tell me what your point is. 

Mr. Donner: My point is that there was no contempt 
under Section 192. 

The Court: Yes, there is. She was asked the question 
and she refused to answer. 

Mr. Donner: But that’s not what was certified, Your 
Honor. 

The Court: Yes, it was. 

Mr. Donner: Senator McCarran, on the floor of the Sen¬ 
ate, the chairman of the committee, and his words under the 
authoritative cases of Duplex v. Deering, and all the rest 
of them, and incidentally, a decision in the Costello case 
by Judge Hand, that the statements on the floor of the 
Senate by the chairman of the committee are part of the 
committee report and determine the character of 
107 the contempt citation. 

Now, I say here that the Senate did not certify a 
real case or controversy. It certified an abstract question. 

The Court: What do you mean by “abstract”? 

Mr. Donner: It said, We would like to find out— 

The Court: Let me see the exhibit. 

Mr. Donner: Your Honor, you excluded the exhibit which 
deals with this: That is the Congressional Record. 

The Court: I excluded that. I want the certificate. 

Mr. Hitz: It is Government Exhibit No. 3. 

Mr. Donner: Your Honor, will you look at the debates? 

The Court: The Senate certified that the defendant re¬ 
fused to answer the question, Did anyone in the State 
Department assist you in getting the job with the United 
Nations? I have to accept that certificate. Did anyone 
in the State Department aid you in obtaining employment 
with the United Nations? Now, that was the question 
certified, and she didn’t answer it. I will have to accept 
the certificate at its face value, and I shall not go behind it. 

Mr. Donner: Your Honor, I am not asking you to go be¬ 
hind it. I am asking you to look at what the chairman of 
the committee said, on the floor of the Senate. 




The Court: That’s proper in case of an ambiguity. I 
shall only go by what the certificate says. 

Mr. Donner: But, Your Honor— 

108 The Court: Now, if it was the chairman’s purpose 
to obtain a ruling on some general question of law, 

and he was using this as a test case, he was within his 
rights. 

Mr. Donner: But he rejected any possible intent to re¬ 
dress a legislative obstruction, Your Honor, and said that— 

The Court: Have you got a better reason! Always 
argue your best reason first, when you argue a matter 
before me. Have you got a good strong reason! If so, 
argue that first and argue your weak ones afterwards, be¬ 
cause if you start with a weak one you always convince me 
that you have no faith in your strong ones. 

Mr. Donner: Your Honor, I don’t mean to press my 
arguments in any irregular way. This happened to be the 
■wav thev are organized in mv motion. 

The Court: I suggest that you reorganize them so as to 
give me your strongest point first, if you think you have 
a strong one. 

Mr. Donner: I don’t know whether it is stronger but 
apparently Your Honor thinks there must be one that is 
stronger. 

My fifth ground is that the evidence establishes that the 
question which the defendant allegedly declined to answer 
exceeded the permissible bounds of legislative inquiry into 
United Nations matters and infringed upon immunized and 
privileged matters under the terms of the United 

109 Nations Charter (including the implementing Staff 
Regulations and Rules of the United Nations) the 

International Organizations Immunities Act, and the Con¬ 
vention between the United Nations and the Government of 
the United States (“Headquarters Agreement”). 

I think that is the most predominant point. 

The Court: Then I suggest you argue it first. 

Mr. Donner: May I finish presenting the grounds of my 
motion, and then I will come back to it, Your Honor! 
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The Court: No, no, no; argue your best one first. 

Mr. Donner: May I file my motion with the Clerk and 
obviate the necessity of making further argument? 

The Court: No. Everything that you want the Court 
to know you will have to state orally. 

But you know, you must realize this, that it is difficult 
for the Court to have counsel recite about twelve grounds 
for a motion and then go back to each one of them. Take 
them up one by one. 

Mr. Donner: Very well, Your Honor. 

The Court: You may proceed. 

Mr. Donner: My first point to which I will address myself 
is the fact that the evidence establishes that the question 
sought to make inquiry into an area which was immunized 
from inquiry by the United Nations Charter, by the Inter¬ 
national Organizations Immunities Act, and by the 
110 Headquarters Agreement. The basis of my argu¬ 
ment is this: 

That under Article 100 of the Charter it is provided 
that the secretary-general and the staff are to be inde¬ 
pendent; they are not to seek or receive instructions from 
an external authority, and they are to refrain from any 
action which might reflect on their position as international 
officials. 

Article 105 of the Charter specifically states that: 

“The organization shall enjoy in the territory of each of 
its members such privileges and immunities as are neces¬ 
sary for the fullfillment of its purposes.” 

The Court: Is this the charter that you handed me? 

Mr. Donner: The first selection there, Article 100. 

The Court: What article do you rely on? 

Mr. Donner: 100 and 105, Your Honor. 

The Court: What page is it on? 

Mr. Donner: In your volume? 

The Court: Yes. 

Mr. Donner: I believe it is the first document in the 
book, Your Honor. 


The Court: Article 105? It is all kind of a compilation 
of all sorts of things. 

Mr. Donner: All of them deal with the question of privi¬ 
lege and immunities. 

The Court: Beg pardon? 

Mr. Donner: They all deal with the question of 

111 privileges and immunities. 

The Court: Have you got a copy of the United 
Nations Charter here? 

Mr. Donner: Only in this form, Your Honor. 

The Court: Suppose you take this book and locate the 
particular section that you rely on. 

Mr. Donner: Page 15, Your Honor. Article 100 isn’t 
reproduced there, but Articles 105 and 104 are. 

The Court: Well, it says Article 104, Article 105, and 
then it goes back to Article 19. 

Mr. Donner: The articles that I rely on are 104 and 
105—-well, the second item is in the statute; that is a statute 
of the International Court of Justice. 

The Court: Oh, I see. What do you rely on? 

Mr. Donner: I rely on Article 100, which isn’t repro¬ 
duced here. 

The Court: It is not reproduced here, you say? 

Mr. Donner: It is not reproduced in that volume, no, 
Your Honor. 

The Court: Well, have you got a copy of it? 

Mr. Donner: Well, I have it in my— 

The Court: Well, where is it published? Is it published 
in anv handv form? 

Mr. Donner: Yes. The United Nations gets out a book¬ 
let; I can get it for Your Honor; I don’t have it 
before me. 

112 The Court: I need it this afternoon. 

Mr. Donner: Well, I can get it at the library but 
I don’t have it here. 

The Court: Very well. Then read me Article 100 that 
you rely on. 
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Mr. Dormer: Yes, Your Honor. (Reading)— 

“In tlie performance of their duties, the Secretary- 
general and the Staff shall not seek or receive instructions 
from any Government or from any other authority external 
to the Organization. They shall refrain from any action 
which might reflect on their position as international officials 
responsible only to the Organization.’’ 

The Court: Very well. Now, you have 104, which is 
printed here. 

Mr. Donner: Yes, Your Honor. 

The Court: And 105. 

Mr. Donner: Yes, Your Honor. 

The Court: Very well. 

Mr. Donner: Now, the purpose of these articles is to 
provide for the sovereign independence of the United 
Nations organization. And of course, as Your Honor well 
knows, the charter was signed in 1945 and is part of the 
law of the land. 

The Court: It has the same status as a treaty has. 

Mr. Donner: Yes, Your Honor; that’s precisely so. 
113 And the courts have held that the privileges and 
immunities which the charter creates are self¬ 
executing. 

I raise this question, Your Honor, only because in the 
course of the hearing there seemed to be some question 
about this. 

The Court: What hearing are you talking about? 

Mr. Donner: The hearing at which Mrs. Keeney testified. 

The Court: Oh, yes; you mean the hearing before the 
Senate Committee. 

Mr. Donner: Correct. 

The Court: You say that the courts have held that these 
treaties are self-executing? 

Mr. Donner: Yes. 

The Court: I am not familiar with the decision. 

Mr. Donner: I will give you the citations, if Your Honor 
please. There is Balfour, Guthrie & Co. v. United States, 


90 F. Supp. 831, which is a decision of the Northern District 
of California, which so holds. The particular section that 
refers to this problem is at pages 832 to 833. 

With Your Honor’s leave I wall read just that quotation. 
It says: 

“As a treaty ratified by the United States, the Charter 
is part of the supreme law of the land. No implementing 
legislation would appear to be necessary to endow the 
United Nations with legal capacity in the United 

114 States. But the President has removed any possible 
doubt by designating the United Nations as one of 

the organizations entitled to enjoy the privileges conferred 
by the International Organizations Immunities Act.” 

In the second case, a Court of California, in the Fugii 
v. State, 242 P. 2nd, 617— 

The Court: Have you got the California citation ? 

Mr. Donner: No. It is a 1952 citation. This is Chief 
Justice Gibson, Your Honor. He deals specifically with 
the question whether or not these portions of the charter, 
that is the portions dealing with immunity, are self¬ 
executing, and he says here: 

“It is significant to note that when the framers of the 
charter intended to make certain provisions effective with¬ 
out the aid of implementing legislation, they employed 
language which is clear and definite and manifests that 
intention. For example, Article 105 provides”— 

And then it says that the organization shall enjoy in the 
territory, etc., which I have just read to Your Honor. 

A third case which is in point is the Curran case, Curran 
v. City of New York. That is a decision of the Supreme 
Court, Queens County, and it says: 

“That these provisions, in a treaty made under 

115 the authority of the United States, are the law of 
the land, needs no argument,” etc. 
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I think I should explain to Your Honor— 

The Court: This might be a convenient point at which to 
take our usual short recess. 

Mr. Donner: Very well. 

(Following a brief recess:) 

The Court: You may proceed, Mr. Donner. 

Mr. Donner: Thank you, Your Honor. 

So that one portion of law creating an immunity is 
Article 104 and Article 105 of the Charter. 

The Court: Yes, you have mentioned those. 

Mr. Donner: Yes, Your Honor. In order to transmit 
those immunities and the obligations attached to them to 
the employees of the United Nations, certain regulations 
were promulgated by the General Assembly. 

The Court: Are you relying on Staff Rule No. 7 ? 

Mr. Donner: Your Honor, Staff Rule No. 7 has an ante¬ 
cedent regulation. 

The Court: What is the regulation? 

Mr. Donner: It is Staff Regulation 5, which gives legal 
effect to Staff Rule 7. 

The Court: Where is that? 

Mr. Donner: You may find that in the attachments to Mr. 

Palthey’s affidavit. 

116 The Court: Who is that? 

Mr. Donner: Mr. Palthey, the head of the Bureau 
of Personnel. 

The Court: I excluded the affidavit. I think you ought to 
offer that regulation in evidence separately. 

Mr. Donner: That was a convenient way to offer it, Your 
Honor, because he is in charge of administering the reg¬ 
ulations. 

The Court: I suggest that you offer the regulations 
separately, because I thought I excluded those affidavits. 

Mr. Donner: Yes, you did. 

I offer Staff Regulation 5, as attached to the Palthey 
affidavit. 
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The Court: Is that the one that says, “Members of the 
staff shall exercise discretion,” and so forth? 

Mr. Donner: That is right, Your Honor. 

The Court: I wish we had it in a separate form so I 
didn’t have to dig them out. However, that’s all right; I 
will admit them. 

Mr. Donner: Your Honor, there is this difficulty. In 
March of this year the staff regulations were revised. I 
have a set of the new staff regulations. 

The Court: Well, that won’t do me any good. 

Mr. Donner: The staff regulations— 

The Court: Anyway, I have regulation No. 5. 

Mr. Donner: Very well, Your Honor. Under 
117 Article 105 of the Charter, Subdivision 3, it is stated: 

“The general assembly may make recommenda¬ 
tions with a view to determining the details of the applica¬ 
tion of paragraphs 1 and 2 of this article or may propose 
conventions to the members of the United Nations for this 
purpose.” 

The regulation represents one way in which the general 
assembly has acted legislatively, Your Honor. 

The Court: Regulation 5 is the regulation adopted by 
the General Assembly? 

Mr. Donner: Yes. 

The Court: Very well. 

Mr. Donner: And the rule— 

The Court: Do not enlarge on this; I understand. You 
don’t have to draw me a diagram every time. 

Mr. Donner: I am sorry, Your Honor. 

There are other pertinent staff regulations which— 

The Court: Well, now, the staff rules are adopted by 
the Secretary-general— 

Mr. Donner: That is correct, Your Honor. 

The Court: To carry out these other regulations. 

Mr. Donner: They must be consistent with them. 

The Court: Oh, of course. Very well. And you rely on 
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Staff Rule No. 7 authorized by Regulation 5, is that 
correct? 

118 Mr. Donner: That is correct. 

The Court: I get your point. 

Mr. Donner: And the interpretation of that staff rule 
which appears in the Administrative Manual, which is in 
evidence. The interpretation of that staff rule specifically 
refers to matters of appointment. 

The Court: "Where do we get that? 

Mr. Donner: Under—if Your Honor please, I handed it 
up to Your Honor during the course of the trial, and it 
was in evidence—the two versions of it— 

The Court: Two versions of what? 

Mr. Donner: Of the Administrative Manual which inter¬ 
prets Staff Rule 7. 

The Court: You don’t mean this big book? 

Mr. Donner: No, Your Honor. 

The Court: Well, you offered it in evidence the one page 
from the Administrative Manual. 

Mr. Donner: No, Your Honor—it is one page, that is 
correct. 

The Court: What is the number of the exhibit? Is it 
No. 13? 

Mr. Donner: What is the number of the exhibit? 

The Deputy Clerk: Exhibits 12,13 and 14. 

Mr. Donner: 12, 13 and 14, Your Honor. 

The Court: Well, Staff Rule 7 interprets a 
condition. 

119 Mr. Donner: Correct, Your Honor; that is what 
I referred to. 

The Court: Well, now, what particular statement there 
do you rely on? 

Mr. Donner: The fact that included within the informa¬ 
tion not to be communicated under the staff rule are matters 
of appointment and that, Your Honor, is my strongest 
point. 

The Court: (Reading)— 
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“The appointment, resignation, or any other confidential 
information concerning the staff member,” is that the part 
vou mean? 

V 

Mr. Donner: Yes, Your Honor. 

The Court: I get your point. 

Mr. Donner: So that the employees of the United Nations, 
in order to give effect to the privileges and immunities 
of the United Nations, are required not to communicate 
matters of appointment. 

The Court: Now, what do you mean by “matters of ap¬ 
pointment”? 

Does that mean the fact that they were appointed? Or 
how they were appointed? Or what brought about their 
appointment? 

Mr. Donner: That refers to an area of activity; that is 
matters of appointment: What the United Nations did in 
connection with the appointment; what they did; 
120 that whole area of internal administration. 

The Court: Does that go so far as to include within 
the realm of confidential communication such a matter as 
who recommended you to the United Nations? 

Mr. Donner: Your Honor, I think you have put it very 
sharply, because the question isn’t who recommended you; 
it is who aided you. And in order for a person to deter¬ 
mine whether you were aided or injured, you would have 
to know something about what that person did in response 
to the fact, for example— 

The Court: Suppose you and I are talking in a colloquial 
fashion. I would say, Who got you your present position? 
Well, you might say, John Jones, who is a friend of my 
present boss, recommended me. Is there anything con¬ 
fidential about that between you and your boss? 

Mr. Donner: No, Your Honor, but here you don’t know 
who got you the job. 

The Court: Then you should say, I don’t know. 

Mr. Donner: But, Your Honor, this witness had been 
previously instructed not to answer questions of appoint¬ 
ment. 
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The Court: The thing 1 that bothers me, Mr. Donner, and 
has bothered me since the beginning of this trial, is whether 
this information that was sought is information that belongs 
to the United Nations. 

Suppose Senator A recommends somebody for a 

121 position to Department X: That isn’t confidential 
to Department X; that is Senator A’s information. 

Senator A has a right to disclose it and Mr. B, the appli¬ 
cant who Senator A recommended, has a right to disclose 
it without breaching any confidence of his employer. 

Mr. Donner: May I just explain what the process of re¬ 
cruitment is at the United Nations to show that Mrs. Keeney 
couldn’t have answered that question without revealing 
internal correspondence— 

The Court: Oh, no; she could say, I went to Mr. So- 
and-so, in the Department of State, and asked him if he 
would telephone Mr. So-and-so at the United Nations and 
ask him to see me. 

Mr. Donner: But, Your Honor, the question is, who aided 
you? And how do you know who aided you? 

The Court: That is aid. 

Mr. Donner: It is onlv aid if it is effective. It might 
be injury. 

The Court: Then you can answer the best you can. 

Mr. Donner: Let me illustrate it very concretely, Your 
Honor. 

In this case there is a document attached to Mr. Palthey’s 
affidavit, and with Your Honor’s leave I want to refer to it. 
I subpoenaed all letters that were sent— 

The Court: No. Don’t get away from the point. 

122 Mr. Donner: I am not, Your Honor. 

The Court: Yes, you are. TThenever you are argu¬ 
ing a matter before me, stick to the point. 

Mr. Donner: I am, Your Honor. 

The Court: No, you are not. 

Mr. Donner: I have a letter that was sent by the United. 
Nations to somebody in the State Department and was 
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returned because the person was no longer there. How 
could Mrs. Keeney know that? 

The Court: That has nothing to do with the question, 
before me. 

Proceed with your argument. 

Mr. Donner: So that it is our position that under the 
applicable Regulation 5, and Staff Rule 7, Mrs. Keeney 
was bound not to reveal matters of appointment. 

The Court: I get your point. And then the United Na¬ 
tions changed its interpretation, is that it? 

Mr. Donner: No, Your Honor, I don’t think that is 
correct. 

The Court: Well, then what is correct? 

Mr. Donner: The United Nations said, “We don’t”— 
well, it is in the affidavit. The United Nations said, If 
this involved the disclosure of what went on internally in 
the United Nations, then it was privileged. 

The Court: Very well. I think I get that point. 
123 Are there any other points? 

Mr. Donner: Yes, Your Honor. 

The Court: Then what are the other points? 

Mr. Donner: I want to point out that there are other 
staff regulations which are pertinent here. 

The staff regulations require that whenever a question 
concerning privileges and immunities arises—this is Staff 
Regulation 4—the individual is required to consult the 
Secretary-general as to how he shall behave. It says: 

“In any case where these privileges and immunities arise, 
the staff member concerned shall immediately report to 
the Secretary-general, with whom alone it rests to decide 
whether they shall be waived.” 

And my point is that Mrs. Keeney conformed to that pro¬ 
cedure. She did consult and she was instructed. She did 
precisely what the regulations require. 

And I think also in point here is Staff Regulation 1, 
which says the Secretary-general and all members of the 
staff of the organization are international civil servants 
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and their responsibilities are not national but exclusively 
international. 

The Court: What are you reading from? 

Mr. Donner: I am reading from a copy of Regulation 1, 
Your Honor. It is also attached to Mr. Palthev’s affidavit 
offered in evidence, which you excluded. 

124 The Court: I think I get your point. 

You may proceed. 

Mr. Donner: Also in point is Staff Regulation 2, which 
binds the employee to take an oath upon accepting appoint¬ 
ment. This oath says: 

“I solemnlv swear to exercise in all lovaltv, discretion 
and conscience the functions entrusted to me as a member of 
the international service of the United Nations, to dis¬ 
charge those functions and regulate my conduct with the 
interests of the United Nations only in view, and not to 
seek or accept instructions in regard to the performance of 
mv duties from anv government or authoritv external to 
the organization.” 

The Court: These are generalities, of course. 

Mr. Donner: I have already discussed Regulation 4 and 
Regulation 5. 

I will skip the ones that I don’t think directly bear on this, 
Your Honor; I want to get the staff rules. 

The Court: You have already discussed the staff rules. 
Mr. Donner: Well, the staff rules in some respects 
parallel— 

The Court: You have given me Staff Rule 7 and Staff 
Rule 8. 

Mr. Donner: Well, there is also Staff Rule 15 and 

125 Staff Rule 3 and a staff rule which says that the staff 
member is subject to the authority of the Secretary 

general. 

I don’t like to break this up piecemeal because it is all 
one structure. 
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The Court: It is always much better to shoot a single 

bullet at a target than to use a lot of birdshot and scatter 

vour shot. 

•> 

You rely on Staff Rule 7, don’t you? That’s the one 
specific rule on which you rely? 

Mr. Donner: That is the important one, that is right. 

The Court: Now, don’t weaken it by putting in a lot of 
weak argument in support of it. 

Mr. Donner: Very well, Your Honor. 

Getting away from the treaty and the regulations which 
implement it, I also rely on the International Organizations 
Immunities Act. The citation of that is 56 Stat. 665. 

The Court: I read that over, over the weekend. How 
does that help you? 

Mr. Donner: I will tell you how, Your Honor. 

First, Section 2(d) says: 

“In so far as concerns the treatment of official communi¬ 
cations, the privileges, exemptions, and immunities to which 
international organizations shall be entitled shall be those 
accorded under similar circumstances to foreign govern¬ 
ments.” 

126 In other words, it defines the scope of the immunity. 

And 7(b) which says: 

“Representatives of foreign governments in or to inter¬ 
national organizations and officers and employees of such 
organizations shall be immune from suit and legal process 
relating to acts performed by them in their official capacity 
and falling within their functions as such representatives, 
officers or employees except in so far as such immunity may 
be waived by the foreign government or international or¬ 
ganization concerned.” 

The Court: I think that is that limited number of the 
personnel that have diplomatic immunity. You see, that 
statute limits diplomatic immunity to certain members of 
the UN personnel, and this defendant apparently was not 
in that group. 
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Mr. Donner: I think that’s not so, Your Honor. The 
defendant under the regulations was an officer of the United 
Nations, and if you will look at Mr. Palthev’s regulations, 
I think it is 20, you will see that she was classified as an 
officer, and as an officer she was entitled to the protection. 

The Court: Do you claim she was entitled to diplomatic 
immunity? 

Mr. Donner: No, Your Honor, I do not. 

I contend that she was entitled to the immunity 

127 set forth in Section 7(b), which doesn’t imply dip¬ 
lomatic immunity but to the immunity of officers of 

international organizations and to employees of interna¬ 
tional organizations. 

The Court: What specific immunity do you claim there? 
Mr. Donner: This is the immunity I claim: That when 
she went to the United Nations and said, What shall I do, 
and she was instructed— 

The Court: What is the immunity that you claim? 

Mr. Donner: I say that she could not be subject to legal 
process for answering the question in the way she did, 
because that was an official act which she was charged with 
executing, Your Honor. 

The Court: Well, now, what section of the Code are you 
referring to? 

Mr. Donner: I am referring to Section 7(b) of the Inter¬ 
national Organizations Immunities Act. 

The Court: And what section of the Code is that? 

Mr. Donner: 22 USC, Section 2S8. 

The Court: 288 what? 

Mr. Donner: I haven’t got the reference to the specific 
section of the Code; I have it to the statute. 

The Court: I will look at it again. 

Mr. Donner: Our point here is that as an officer—and 
under the regulations she is an officer— 

The Court: There is no evidence that she was an 

128 officer of the United Nations. 
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Mr. Donner: I offer evidence that she was an offi¬ 
cer of UN. I offered the regulations which make her an 
officer. 

The Court: You didn’t offer her appointment in evidence. 

Mr. Donner: Why, Your Honor, I certainly did. 

The Court: Which exhibit is it? 

Mr. Donner: Those are the attachments to the affidavit 
of Mr. Palthev. 

The Court: No, that’s not the way to do that; you have 
got to offer her certificate of appointment in evidence. 

Mr. Donner: Well, it is attached to that affidavit. 

The Court: I excluded it. You have got to offer it 
separately. 

Mr. Donner: Well, I will offer separately all the attach¬ 
ments to the Palthev affidavit. 

The Court: No, no, no; you have got to identify the 
specific attachments. I don’t admit in evidence a blanket 
statement like that. 

Mr. Donner: May I offer in evidence, Your Honor, the 
following documents— 

The Court: You have already closed your case, you 
know. 

Mr. Donner: I beg pardon? 

The Court: You have already closed your case. 

Mr. Donner: Well, Your Honor, I did offer these docu¬ 
ments in evidence. 

129 The Court: No, you didn’t. You offered the 
affidavit. 

Mr. Donner: I offered the affidavit and all the attchments. 

The Court: Oh, well, I excluded it because that is too 
general an offer. 

Mr. Donner: Well, I now offer Mrs. Keeney’s applica¬ 
tion blank. 

The Court: I don’t want the application blank; I want 
her certificate of appointment which will prove that she 
was an officer. 
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Mr. Hitz: Your Honor, I won’t object to Mr. Donner 
reopening his case for this if he will find my copy of all 
of it. I have lost that somewhere. 

The Court: I am going to let him reopen it. We want 
to decide this question as to the extent to which there is 
or is not immunity. 

Mr. Donner: Your Honor, I offer Mrs. Keeney’s letter 
of appointment dated 28 June 194S. 

The Court: 28 June 194S? 

Mr. Donner: Yes, Your Honor. 

The Court: That’s merely an offer of appointment. Is 
there a formal appointment? This is an offer of appoint¬ 
ment as editor. Is that the appointment? 

Mr. Donner: Yes, Your Honor; those are the letters 
of appointment. 

130 The Court: Oh, yes, and then she accepts it. 

Mr. Donner: Correct, Your Honor. 

The Court: What proof is there that that makes her an 
officer ? 

Mr. Donner: Well, the proof appears in Chapter 2, that 
is Rule 20, which describes the various officers and their 
professional categories. 

The Court: Where is Rule 20? 

Mr. Donner: Rule 20 is next to the last document in the 
Palthey compilation. 

The Court: Are you offering that in evidence? 

Mr. Donner: Yes, Your Honor. 

The Court: Xo, the last two here is 18 and then it comes 
Regulation 4. I don’t see any Rule 20. 

Mr. Donner: I can extract it from here, Your Honor, and 
offer it. 

The Court: Very well. Oh yes. How does that show that 
she was an officer? 

Mr. Donner: Because the officers are listed by the salary 
and grade in the letter of appointment, and if you will 
compare the letter of appointment you will see that she 
is an officer, Your Honor. 


The Court: Have you got the statute that you rely on? 
T haven’t got the Immunities Act before me. Have you 
got it? 

Mr. Donner: It is in that compilation as well, 

131 Your Honor. 

The Court: Oh, hand it up to me, will you? 

Mr. Donner: Very well. 

The Court: I am not going to search through a book a 
thousand pages long. 

Read me the clause of the Act that you rely on. 

Read me the clause of the Act that you are referring to, 
if you can’t find the Act. 

Mr. Donner: (Reading):— 

“Representatives of foreign governments, in or to inter¬ 
national organizations, and officers and employees of such 
organizations, shall be immune from suit and legal process 
relating to the acts performed by them in their official 
capacity and falling within their functions as such repre¬ 
sentatives, officials and employees except in so far as such 
immunitv mav be waived bv the foreign government”— 

The Court: I remember that provision, but she wasn’t 
questioned concerning something she did in her official 
capacity. She was asked how she got her job. 

Mr. Donner: Yes, Your Honor. 

The Court: That’s different. 

Mr. Donner: But she was instructed, as part of her 
official duties, to decline to answer it. This was an offi¬ 
cial act. 

132 The Court: What was an official act? 

Mr. Donner: Her refusal to answer the question 
was an official act. 

The Court: I get your point anyway; whether I agree 
with it or not is another matter, but I get your point. 

Mr. Donner: Otherwise she would have no right to do 
it, Your Honor. She was instructed to do it, and this 
makes it an official act, because under the regulations she 



had to go to the Secretary-general for instructions, and 
when she was instructed, our contention is, that those in¬ 
structions made this act an official act. 

The Court: Very well; I get your contention. 

Mr. Donner: Related to this argument— 

The Court: Oh, well, I think I have heard enough about 
this argument. 

You know, you have been arguing for almost an hour. 
I don’t hear long arguments on motions. 

Do you want to refer to any other points? 

Mr. Donner: I wanted to discuss the Headquarters 
Agreement, Your Honor. 

The Court: I read the Headquarters Agreement. The 
Headquarters Agreement is limited to the headquarters. 

Mr. Donner: No, Your Honor. Annex II, Article II, 
Section 4 says: 

“The archives of the United Nations, and in gen- 
133 eral all documents belonging to it or held by it, shall 
be inviolable wherever located.” 

The Court: That’s right, and I think that might be an 
answer if somebody tried to subpoena the documents of 
the files of the United Nations. I doubt very much whether 
they would be subject to subpoena, in view of that Head¬ 
quarters Agreement, but that’s not what what was being 
done here. 

Mr. Donner: She was asked to reveal the contents of 
archives. 

The Court: She wasn’t, and I don’t construe the ques¬ 
tion: Did anybody help you get vour job?—that doesn’t 
reveal the contents of archives. 

Mr. Donner: Very well, Your Honor. 

I also rely on the fact that the Headquarters Agreement 
grants jurisdiction to the United Nations to determine dis¬ 
putes over the applicability of privileges and immunities. 

The Court: Well, I don’t think we ceded our own 
sovereignty to the United Nations, and I am a great ad¬ 
mirer of the United Nations. 
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Mr. Donner: The Headquarters Agreement expressly 
provides, Your Honor, that the United Nations shall make 
provision for appropriate modes of settlement of disputes 
involving any official— 

The Court: I read that, but the Headquarters Agree¬ 
ment gives limited jurisdiction to the United Na- 

134 tions within the geographic limits of the seat of the 
United Nations in New York. 

That’s the way I contrue it; unless the courts have con¬ 
strued it otherwise, of course I shall follow my reading of 
it. 

I read the Headquarters Agreement and the Immuni¬ 
ties Statute over the weekend, because you indicated last 
Friday that they were what you were relying on, and I 
don’t find too much to rely on so far as you are concerned. 
Is there anything else you want to say at this time? 
Mr. Donner: Yes, Your Honor. 

The Court: Beg pardon? 

Mr. Donner: Yes, Your Honor. 

The Court: Oh, no; we are going to adjourn in a few 
minutes and I want to hear Mr. Hitz before we adjourn. 
Mr. Donner: Do you want me to stop? 

The Court: Well, what else have you got? 

Mr. Donner: I want to discuss the remainder of my 
points, Your Honor. 

The Court: What are they? Enumerate them verv 

• * 

briefly. You can have a couple of minutes for that purpose. 
You have been talking for an hour. 

Mr. Donner: I have been trying to answer Your Honor’s 
questions, Your Honor. 

The Court: What are the other points? 

135 Mr. Donner: First, that the defendant purged 
herself. 

The Court: Well, now, the statute doesn’t provide for 
any purging and therefore I will overrule that point. 

Mr. Donner: You don’t care to hear about that? 
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The Court: No: There is nothing about purging in the 
statute. 

That might go in mitigation of punishment, if she is con¬ 
victed. 

Mr. Donner: Second: The point I addressed myself to 
earlier, that Congress here, the Senate here, because we 
must construe the report of the chairman of the commit¬ 
tee as part of the contempt certificate— 

The Court: I have already overruled that point. 

Mr. Donner: —did not certify the question— 

The Court: I am bound by the report. 

Mr. Donner: —within the meaning of Article 3; it is 
not a case or controversy. 

The Court: No, this is a case or controversy. Very well. 

Now, Mr. Hitz, I will be glad to hear from you. 

Mr. Hitz: Your Honor, we don’t think that we are faced 
with the conflict between the power of the Congressional 
Committee to require an answer to this question and the 
right of the United Nations to forbid an employee to di¬ 
vulge information that employee learns from em- 
136 ployment with the UN, for the reason that the ques¬ 
tion doesn’t seem to call for information within 
that area, but for information without the area, and in¬ 
formation known to Mrs. Keeney prior to accepting this 
position. 

We think the wording indicates that, and we think that 
it was clear that the committee was seeking that informa¬ 
tion from Mrs. Keeney, and that she understood it. 

I believe what she should have said was, so far as I 
know, nobody in the State Department helped me; or, some¬ 
one did: or, my information on that subject although it had 
to do with my getting the job, never reached me until after 
I got in the job. 

Now, that isn’t just my answer to the reason why the 
prosecution is brought; is is Mr. Feller’s answer, and Mr. 
Feller, in answer to a letter— 
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Mr. Donner: I object to this, Your Honor. Mr. Feller’s 
affidavit is excluded. 

The Court: That’s right. 

Mr. Hitz: This is the letter that Mr. Feller wrote be¬ 
fore the affidavit. 

The Court: I have excluded that, too, because if I am 
going to admit that letter I will admit the affidavit. I can’t 
admit one without admitting the other. 

Mr. Hitz: Well, anyway, he agrees with me. 

I don’t have anything else to say. 

137 The Court: Now, I would like to ask a question, 
Mr. Hitz, that troubles me a little bit, and to which I 
have given some thought over the weekend. 

Does the State Department have any views on this sub¬ 
ject? 

Of course, I realize you represent the Government and 
therefore you represent the entire Government, but I have 
had situations where after a matter was decided in the 
Court some other Department came in and then got the 
Department of Justice to reverse its position. 

Mr. Hitz: Yes, the State Department does have a posi¬ 
tion. 

The Court: What is its position? 

Mr. Hitz: And they feel the question called for infor¬ 
mation that is not embraced within the rule, within the 
staff regulation, and I have a memorandum to that effect 
which T obtained long before I sought the indictment in 
the case. I may say. 

The Court: That’s what I wanted to know, whether there 
was any danger of another Department of the Government 
coming in later and trying to get the Department of Jus¬ 
tice to change its attitude. I had that happen in one or two 
cases that I decided in which the Government was in¬ 
volved ; you weren’t in those cases. 

Mr. Hitz: No. I took my own advice from them before 
I proceeded with the prosecution. 

Thank you. 

13S The Court: Thank you. 
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Mr. Donner: Your Honor, may I comment on that? 

The Court: Yes, indeed. 

Mr. Donner: Let me point out that in the hearings on 
the appropriations for the State Department for the fiscal 
year ending June 30, 1952, an inquiry was directed to the 
State Department concerning the indemnity which was paid 
to this defendant upon termination, and the State Depart¬ 
ment said that they declined to answer the question—this 
was in a legislative hearing—and he said, “The Department 
of State does not consider that it could appropriately in¬ 
quire into the case in detail or into the exercise by the 
Secretary-general of his discretion, as Articles 100 and 101 
of the Charter clearly vest this responsibility in him.” 

The Court: I think you misunderstood me. I just wanted 
to know what the attitude of the State Department was on 
this matter that involves the international relations. 

Mr. Donner: This involved Mrs. Keeney. The testimony 
that I am reading to you, Your Honor— 

The Court: Well, you are just corroborating Mr. Hitz, 
that the State Department in effect has no interest in this 
particular prosecution, or, rather, that it doesn’t object 
to this particular prosecution; is that it? 

Mr. Hitz: Farther than that. It agrees with the posi¬ 
tion I have stated here. 

139 In fact, I wouldn’t have stated the position unless 
I had gotten their views on it; I wouldn’t have 
known what to say. 

The Court: I am sure you wouldn’t, Mr. Hitz, but I 
just wanted to know. 

Gentlemen, I am not going to decide this matter this 
afternoon. It is time for us to recess, and I think I will 
announce my ruling in the morning. And if any of you 
wish to add anything, I will hear you. Before I make my 
ruling I will hear you further, either one of you, in the 
morning, because perhaps I cut someone or the other of 
you short, I don’t know. 
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142 The Deputy Clerk: United States v. Mary Jane 
Keeney. 

The Court: I think I will ask the jury to withdraw to 
the jury room while we finish up the proceedings. We 
hadn’t quite concluded yesterday afternoon. The jury may 
retire to the jury room. 

(The jury retired to the jury room.) 

The Court: Mr. Donner, did you want to say anything 
in reply to Mr. Hitz? 

Mr. Donner: In reply to Mr. Hitz? 

The Court: I say, did you want to say anything in reply 
to Mr. Hitz’ argument yesterday afternoon? 

Mr. Donner: No, Your Honor. 

The Court: Mr. Hitz’ point was that the question was 
not covered by the staff rule or was not within the scope 
of the staff rule. Do you wish to comment on that point? 

Mr. Donner: Very briefly, Your Honor. 

The Court: I will be glad to hear anything you have to 
say. 

Mr. Donner: I think the complete answer to Mr. Hitz’ 
comment, Your Honor, is contained in the Administrative 
Manual which interprets the staff rule. The Administra¬ 
tive Manual plainly refers to matters of appointment. 

The Court: Yes, I saw that, but I want to tell you what 
is in my mind tentatively so that you may have an 

143 opportunity to answer it or comment on it. 

I would tentatively construe those words as mean¬ 
ing the fact of appointment, whereas aiding one in the 
getting of a job is something that precedes the appoint¬ 
ment and is not within the boundary of the matters cov¬ 
ered by the seal of secrecy. 

That is my tentative reaction. I would be very glad to 
get your comment or anything you have to say concerning 
it. 

Mr. Donner: I have this comment to make on it, Your 
Honor. First, we are dealing with a matter of intra-gov- 
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ernmental immunities. We are dealing not with a specific 
piece of information but with an immunized area. The im¬ 
munized area in this case is the manner in which the United 
Nations recruits its personnel. Now, into that recruitment 
process enters certain evaluation factors, certain people 
referred are rejected and certain ones are accepted—there 
is a whole process that goes on after you file your appli¬ 
cation, which is part of this process of appointment and 
recruitment. 

I think the most graphic way I can put it to you, Your 
Honor, is to sav that vou are dealing with an immunized 
area, not a particular fact, and that this witness was not 
at liberty, Your Honor—and this is very important—to 
pick and choose what questions in that area she was free or 
not free to answer, particularly in view of the fact 
144 that she had been previously told that this area was 
immune. And the words “manner of appointment,” 
or the fact of appointment, refer, Your Honor, to this 
area and the communications which result in an appoint¬ 
ment. 

The Court: I wonder if there is any distinction between 
the official process of appointment and the manner of ap¬ 
pointment on one hand, and the question wdiether anyone 
interceded for the applicant on the other? Isn’t that some¬ 
thing outside of the immunized area, to use your very apt 
phrase? 

Mr. Donner: Again, that would put almost a metaphysi¬ 
cal burden on the person to whom the inquiry is put, Your 
Honor, if he has to decide is something that he knew in¬ 
dependently of the UN. 

The Court: No. This is something that happened be 
fore you got your job. Isn’t that the point? Did anybody 
intercede in your behalf? Did anybody endorse you, and 
so forth? All that happened before the appointment. 

Mr. Donner: If Your Honor please. I come back again 
here to the fact that the question calls for an answer to the 
word “aid.” 
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You are familiar, Your Honor, with the cases on aiding 
and abetting. That necessarily implies something posi¬ 
tive, some positive participation affirmatively leading to a 
result. It is not merely that you put somebody’s name 
down, or that somebody interceded. 

145 Suppose this were a crime—suppose getting an 
appointment here were a crime— 

The Court: “Aiding and abetting,” are words of art 
which are used in a narrower sense. 

Mr. Donner: Your Honor, I submit that the word “aid” 
implies a more positive action leading to a result than the 
word, for example, you used, “interceded.” One might 
intercede fruitlesslv and one might intercede fruitfullv. 

The point I am trying to make—and I am probably over¬ 
making it—is that the word “aid” necessarily means help, 
and by merely referring to something that happened be¬ 
fore wouldn’t answer this question, Your Honor, which is, 
Who helped you? 

Now, I would like to point out one thing in connection 
with this. 

The Court: Yes, take all the time you wish, because the 
matter is important. 

Mr. Donner: If you will consult the House Committee 
records which I have offered in evidence, you will see that 
the same problem occurred; that the committee came up 
to the point of “aid.” Mrs. Keeney was willing to answer 
the question but she couldn’t answer the question on aid 
because she had been so instructed. 

Now, was Mrs. Keeney under a duty, when she went to 
her superiors and said, Now, what does this mean? 

146 What do you want me to do ? And then she was told, 
You don’t answer questions about matters of ap¬ 
pointment. 

The point I want to make to Your Honor really is a com- 
monsense kind of judgment. Can you compel a United Na¬ 
tions employee to flirt with the criminal law when she comes 
to testify in an inquiry like this because she may possibly 
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have not correctly analyzed her instructions with all their 
minuteness? 

Now, there is one other point I want to make to you, and 
it is in the same connection, Your Honor, and that is this. 

Your Honor knows, every immunized subject matter 
creates a kind of a penumbra and it creates a kind of a 
periphery, and as Your Honor knows, it is actually one of 
the most difficult things to define, and the Supreme Court’s 
decision on intragovernmental immunitv shows how diffi- 
cult it is, and also you have the problem that this penum¬ 
bra is manifest because you have the problem of a waiver. 

"When do you stop? Under the cases, you can’t stop, 
once vou start. Once vou permit entry into this immu- 
nized area there is a waiver, you see, because then the 
Secretary-general is construed as having waived this im¬ 
munity. 

And so, Your Honor, you may be dissatisfied with 
whether or not technically the word “aid” falls on 
147 this side of the line or that side of the line, but cer¬ 
tainly when you consider the fact that this is an im¬ 
munity we are dealing with, it was not an unreasonable 
answer. It is one that a Court can’t say, in a criminal 
proceeding, falls so clearly outside the mark, Your Honor, 
as to warrant a judgment of guilty. 

The Court: I notice that Senator Ferguson warned the 
defendant, You are acting at your peril in refusing to an¬ 
swer this question. 

Mr. Donner: I would like also to make one point here. 
When the United Nations sends its letters to people who 
are aided, or ultimately aided or injured—this particular 
applicant—they say, Your communications will be treated 
as confidential. In other words, there is a recognition that 
this whole process is one which is surrounded by immunity. 

The Court: I don’t understand the word “aid” offhand 
as referring to an inquiry from the prospective employer 
to a former employer. I, every once in a while, might get 
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a form letter from some agency saying that so and so, who 
gave me as reference, is an applicant for such and such a 
job, and asking questions concerning that applicant. I 
don’t consider that when I am answering that letter I am 
aiding the person to get a job. I am answering an inquiry. 
I think the word “aid” means something affirma- 

148 tively, some affirmative step on the part of another 
person to help the applicant by way of interceding 

for him, or something of that sort. 

Mr. Donner: An affirmative step leading toward a re¬ 
sult. 

Your Honor, if I made an application for admission to 
the bar, and I put down the names of five people, and I 
know who they are, and someone said to me, Who aided 
you in your admission to the bar? I don’t know. X may 
have said— 

The Court: Well, I don’t think people given as refer¬ 
ences can be said to aid you. 

Mr. Donner: I think if they give you an affirmative ref¬ 
erence, indeed, they do aid you. 

The Court: I think “aiding” means some act by way of 
interceding for a person. 

Mr. Donner: Well, again, I am reluctant to get— 

The Court: Or getting in touch with somebody urging 
that he be appointed, or something of that sort, and I think 
that is what the question meant. 

Mr. Donner: Well, Your Honor,— 

The Court: I think what the committee wanted to know T 
was whether anybody in the State Department was instru¬ 
mental in getting this employment for the defendant. 

Mr. Donner: But the letters from the State Department 
went to the United Nations. Thev didn’t go to this 

149 applicant. How could she know whether they were 
instrumental? 

The Court: Well, then, she could answer, I don’t know. 

Mr. Donner: Yes, but then you come back to the fact 
that in this area she has been instructed not to answer. 
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Your Honor, it was a good-faith declination, because she 
had been instructed that. 

The Court: I think I get your point. You have made 
your point very clear. I am not sure whether I agree with 
it, but I understand it. 

Mr. Donner: Certainly, I think, too, that the meaning 
of the word ‘‘aid,” which is contrary to what I contend for, 
would have to be established beyond a reasonable doubt. 

There is no testimony here that the word “aid” neces- 
sarilv means the kind of assistance that is unrelated to a 
result. On the contrary, normally, when we speak of Red 
Cross aid to a victim, we mean some help. We don’t mean 
merely that they took notice of the victim’s assistance. We 
mean something more affirmative than that. 

And I say that in a proceeding like this, where you are 
dealing with an immunity, Your Honor—and I come back 
to this because everything else is merely word chopping— 
is it unreasonable for Mrs. Keeney, under these circum¬ 
stances, to have claimed this within an immunity? 

Now, one word more on this and I will have completed. 
There are a number of cases dealing with the con- 
150 struction of these immunities. One of them is a de¬ 
cision by Judge Parker in the International Refugee 
Organization case, a Fourth Circuit case, in which Judge 
Parker says that these immunities are to be liberally con¬ 
strued. 

And I say that as a matter of law, giving a liberal con¬ 
struction to this immunity, Your Honor has no alternative 
but to grant this motion. 

The same is true of Balfour, Guthrie & Co. v. IT. S., 
which I cited yesterday, in which the Court also held— 
and with Your Honor’s permission I would like to read it, 
because it isn’t very long: 

“The broad purpose of the International Organizations 
Immunities Act was to vitalize the status of international 
organizations of which the United States is a member and 
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to facilitate their activities. A liberal interpretation of 
the Act is in harmony with this purpose.” 

And Judge Parker said: 

“In determining the rights of the organization we 
should give a literal interpretation to the International Or¬ 
ganizations Immunities Act.” 

And in the Curran case, the Court said: 

“There is no longer any question for independent de¬ 
termination by this Court (immunity) from process is 
predicated upon the Charter of the United Nations, 
151 Sections 2(b) and 7(b) of the International Organi¬ 
zations Immunities Act and Executive Order 9698, 
(Matters involving United Nations duties, obligations and 
immunities) raises delicate questions pertaining to the 
foreign policy of the United States and to its internal proc¬ 
esses incident thereto.” 

The Court: What are you reading from ? 

Mr. Donner: I am reading from the Curran case, if 
Your Honor please. 

The Court: What is the citation of that case, and who 
wrote this? What Court was it and what Judge? 

Mr. Donner: I think I mentioned it, Your Honor: it was 
a decision of the New York State Supreme Court. 

The Court: Well, it is not an authority so far as this 
Court is concerned. 

Mr. Donner: I appreciate that, Your Honor. I merely 
wanted to indicate what the spirit was in which these things 
had been construed in the past. 

Now, I just want to say one other thing. There are a 
number of comments of law journals on the scope of the 
immunity. I will just read one: 

“The justification for, and the measure of exemptions 
and immunities from local law are to be found in the ne¬ 
cessity of ensuring the free working of international 
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152 institutions in the complete independence of their 
agents from anv form of national control. 

“That there have been and will be abuses of these privi¬ 
leges and immunities by officers and employees of the Or¬ 
ganizations cannot be doubted, but so necessary a rule must 
not be abandoned because of the derelictions of a few. To 
hold otherwise is to set the precedent that conceivably 
might become an instrument of coercion toward the inter- 
national organization, its officers or employees, by the na¬ 
tional state in which such organization functions.” 

The Court: "What are you reading from? 

Mr. Donner: From an article in the North Carolina Law 
Review. 

The Court: By whom? 

Mr. Donner: It is a note. Would you like the citation? 

The Court: No. After all, a note in a law review is 
written by a law student. I used to be a law review editor 
myself, and I regarded myself very seriously at the time. 
I think it is an excellent exercise, and so on and so forth, 
but I would hardly consider it an authority. An article in 
a law review is somewhat different. That has weight ac¬ 
cording to the standing of the author. 

Now, I am not decrying editors of law reviews, but after 
all, the weight of law review notes as an authority is 

153 questionable. They are helpful, frequently very 
helpful, and frequently perhaps they are more able 

than some traditional opinions, but nevertheless they are 
not authoritative. 

Mr. Donner: Let me just say this in conclusion, Your 
Honor. 

I think Your Honor appreciates the difficulty of drawing 
a line in a case like this and the importance of it by way of 
precedent. We are in a new field. 

The Court: Yes, I know it is very important; that is 
why I have given considerable study to the matter the last 
few days. 
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Mr. Donner: It’s delicate and a difficult field. We have 
never in this country charted the relationships between 
the appropriate demands of the host country and the im¬ 
munities of the United Nations, which we all want, I am 
sure, to see prosper and thrive. 

I simply don’t think, Your Honor, in this kind of a case 
—and I think an adverse decision here will have interna¬ 
tional repercussions—that in this kind of case we ought to 
say that a person should be found guilty of a domestic law 
for defending the Charter in the way this defendant did. 

The Court: Before you resume your seat there is a ques¬ 
tion that I want to ask you. 

I understood you to say that you claim the defend- 
154 ant was entitled to the privileges and immunities 
accorded by Section 2SS(d) of Title 22 of the Code. 
Do I understand that is your contention? 

Mr. Donner: I am sorry; Section 7(a)—you used the 
Code. 

The Court: I used the Code. That would be Section 
7(a) and (b) of the Act of 1945. 

Mr. Donner: Yes, Your Honor. 

The Court: I am wondering whether you are correct in 
taking that position, because Section S of the Act, that is 
288(e) of Title 22, contains a provision that no one shall 
be entitled to the benefits of the immunity provisions un¬ 
less he shall have been duly notified to and accepted by the 
Secretary of State as a representative, officer, or employee. 

Now there is no proof here that the defendant was so 
notified to and accepted by the Secretary of State. 

Mr. Donner: Well, Your Honor, I think, if I am not in 
error, that is covered by a subsequent Executive Order 
which identifies the United Nations and its employees as 
entitled to the privileges of the International Organiza¬ 
tions Immunities Act. 

The Court: Yes, that may be so, but this Act provides 
that no person shall be entitled to the benefit of those pro- 
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visions unless he shall have been duly notified and 

155 accepted by the Secretary of State as a representa¬ 
tive, officer, or employee. 

That is quite in line with the general law relating to dip¬ 
lomatic immunity. An employee of an Embassy is en¬ 
titled to diplomatic immunity provided, however, his name 
is submitted to the Secretary of State and is found on the 
roster of the Secretary of State, and I think this is a simi¬ 
lar provision. 

Now, there is no proof in this case that the defendant’s 
name was on any such list. 

Mr. Donner: Your Honor, if the defendant in this case 
is not entitled to the immunity, I am confident it is not 
by virtue of that provision, because the Executive Order 
covered Mrs. Keeney exactly the way it covered Mr. Feller 
and the way it covered Mr. Palthey and the way it covered 
Mr. Cox. 

The Court: You couldn’t do that by Executive Order. 
The Executive Order could cover the organization, but in 
order for a specific person within the organization to re¬ 
ceive immunity it is necessary to comply with this pro¬ 
vision. 

Mr. Donner: Well, Your Honor, I think that all of the 
steps were taken by the Secretary-general that were neces¬ 
sary to surround these individuals with protection. 

The Court: This Court holds in this case that the de¬ 
fendant’s name was not on the list of those entitled 

156 to immunity. 

Mr. Donner: Let me just make one final observa¬ 
tion, if I may, Your Honor, and that is—and I may be re¬ 
peating myself—that the Charter creates an immunity 
broader than the scope of any particular statute; that you 
have a sea of immunity here of which the International 
Organizations Immunities Act is an island: that it is being 
filled, but it hasn’t been completely filled and implemented 
yet; so that wholly apart from what you say about the In¬ 
ternational Organizations Immunities Act, she neverthe- 
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less, under Rule 7, Regulation 5, and the Charter, would 
be entitled to immunity in a case like this. 

The Court: Did you wish to say something, Mr. Hitz? 

Mr. Hitz: Yes, I do have something to say, Your Honor. 

The remarks of Mr. Donner have pointed up that per¬ 
haps we should get a little more background upon the ac¬ 
tual instruction that was given to Mrs. Keeney when she 
appeared before the Un-American Activities Committee, 
because Mr. Donner has stated here in argument, and may 
well attempt to urge to the jury, that she acted in good 
faith before the Senate Committee, because she had been 
instructed in ’49 not to answer questions on employment 
to the Un-American Activities Committee. 

One of the exhibits that Mr. Donner has offered, and 
which has been admitted in evidence, is a communi- 
157 cation from Georges Palthey, Director of Personnel 
of the United Nations. 

The Court: Was that admitted in evidence? 

Mr. Hitz: Yes, it was, Your Honor—dated May 19, 1949, 
and that must be the only basis for Mr. Donner stating 
that Mrs. Keeney had received contrary instructions in 
1949, on the very same point that the Senate Committee is 
attempting to question her in 1951. 

That communication by Mr. Palthey does not state that 
at all. In fact I think the entire communication clearly 
indicated to Mrs. Keeney that she must be extremely care¬ 
ful to do just what Mr. Donner said she isn’t supposed to 
do, namely, draw that line between the information that 
she obtained as an employee of UN and the information 
that she had prior to her entrance into employment by UN. 

The Court: Yes. The next to the last paragraph of that 
letter says: 

‘‘In pursuance of these provisions you are advised that 
you are not authorized to discuss the activities or admini¬ 
stration of the Organization or any acts performed by or 
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statements made by staff members in their official ca¬ 
pacity.” 

Mr. Hitz: Yes. Now that apparently is the basis for 
Mr. Donner saying there were contrary instructions. If 
he has another basis I would like to know so that perhaps 
I could make an answer to the other basis, but I 
15S have a complete answer to this being a basis for 
such a remark as Mr. Donner’s, and that is, the two 
documents which have been excluded by the Court, (1) a 
document offered by Mr. Donner, which is the affidavit 
made by Mr. Feller in 1952, in the fall of ’52, and the other 
is the document offered by the Government in rebuttal to 
that particular document, likewise refused admission into 
evidence by the Court, which is also a communication from 
Mr. Feller— 

The Court: But I can’t consider that. 

Mr. Hitz: I quite realize that, but if Mr. Donner is seek¬ 
ing to say that there were contrary instructions in ’49, 
therefore Mrs. Keeney was not only acting in good faith 
when she refused this question to this security committee, 
but that she had no freedom of choice in whether to answer 
or not, I would like to suggest to the Court that both of the 
refused documents, one by the defense and one by the Gov¬ 
ernment, be admitted into evidence for the purpose of 
this argument only, because I think it will throw consider¬ 
able light on what we have to decide. 

The Court: What do these documents show? 

Mr. Hitz: The documents will show, in the order in 
which they were written, March 11, 1952, Mr. Feller—and 
of course, if I read it then it then it is in evidence for this 
purpose— 

Mr. Donner: Your Honor, before you proceed on 
159 this— 

The Court: Just a moment. Perhaps before you 
proceed we ought to decide the question of whether they 
should be admitted in evidence. 
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Mr. Hitz: I am prepared to withdraw my objection to 
the defense document. 

The Court: If defense counsel renews his offer? 

Do vou wish to renew vour offer and introduce those 
documents in evidence? 

Mr. Donner: Yes, Your Honor. 

The Court: And do you withdraw your objection? 

Mr. Hitz: I will withdraw my objection. 

The Court: They will be admitted. I want the record 
to be clear as to just what these documents are. 

Mr. Hitz: Yes. Taking first the document, because it 
was offered first, it would be the affidavit of Mr. Feller, 
and Mr. Donner can describe it by date, for the record. 

The Court. I think that identifies it sufficiently. The 
Court will admit the affidavit of Mr. Feller, in view of the 
fact that the Government has withdrawn its objection. 

What is the other one? 

Mr. Donner: Your Honor, I am sorry to interrupt Mr. 
Hitz. but I would like at the same time to offer the affi¬ 
davits of Mr. Palthev and Mr. Cox. Mr. Palthev is a Di- 

* V 

rector of the Bureau of Personnel, wffiose communication 
Mr. Hitz is arguing- from— 

160 The Court: What about that? 

Mr. Hitz: I do not object to that. 

The Court: Very well. The Court will admit all three 
affidavits in evidence. There are three of them? 

Mr. Donner: Yes, Your Honor. 

The Court: And then w-hat else did vou wash to offer? 

Mr. Hitz: "While on the same subject, for ease in read¬ 
ing the record, could Mr. Donner give us the exhibit in this 
trial of the tw’o exhibits w T e have just had admitted in evi¬ 
dence ? 

Mr. Donner: They are all marked Defendant’s Exhibit 
No. 10. 

Mr. Hitz: And the communication from Mr. Feller, that 
we have referred to, which is a Government Exhibit, is 
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No. 4, so wo have Defendant’s Exhibit No. 10 and Exhibit 
No. 4 for the Government. 

The Court: Very well. 

(The documents heretofore marked for identification, 
consisting of stipulation between counsel; affidavit of Abra¬ 
ham Ii. Feller; affidavit of William W. Cox; affidavit of 
Georges Palthey, together with attached photostats, were 
received in evidence as Defendant’s Exhibit Xo. 10.) 

161 The Court: Very well. 

Mr. Hitz: Taking them up in chronological order, 
Mr. Feller on March 11, 1952, which was less than a month 
after Mrs. Keeney’s default in this particular case, wrote 
to Mrs. Keeney’s then lawyer, Mr. Amerling, in answer to 
a letter which Mr. Amerling had addressed to the legal 
department of the United Nations. 

The legal department had answered Mr. Amerling’s re¬ 
quest for an interpretation of this very matter through Mr. 
Cox, I believe it was, and when Mr. Feller returned from 
an absence from the United Nations, it is my understand¬ 
ing that he wrote his letter of March 11, and this is what 
he said: 

“Dear Mr. Amerling: 

“By your letter of 7 March 1952 you have inquired 
whether United Nations Staff Rule 7 is applicable to a 
question whether anyone in the State Department aided 
Mrs. Mary Jane Keeney in obtaining employment with 
the United Nations. Staff Rule 7 has no application to 
such a question. As indicated in our previous letter, the 
rule does not apply to matters within her personal knowl¬ 
edge prior to her employment, as such matters would not 
be known to her by reason of her official position. 

“Mrs. Keeney has apparently been under some misun¬ 
derstanding as to the guidance offered her by the Director 
of Personnel in 1949, as the United Nations could 

162 not give her instructions on questions that might 
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be asked her relating to her personal information or 
activities, even though bearing on her recruitment, rather 
than to unpublished official information of the United Na¬ 
tions itself. 

“Yours very truly, Signed) A. H. Feller.” 

The Court: Is that from Mr. Feller? 

Mr. Hitz: Yes, sir, and it is signed over the title of “Gen¬ 
eral Counsel and Principal Director, Legal Department, 
United Nations.” 

The Court: What is the date of the letter? 

Mr. Hitz: March 11, 1952, after Mrs. Keeney’s default, 
but in answer to a letter from her attorney, Saram Ame**- 
ling. 

That letter says two things. It says, first of all, right 
now, as of this year, You are not forbidden to tell what you 
know about how you got your job, so long as it doesn’t 
come from sources of information after you obtained your 
employment, and he says, We never told you anything dif¬ 
ferent in 1949, because, he said, We couldn’t do anything 
different in 1949. 

And you will note the letter starts off by reciting the 
very question at issue, so that Mr. Feller had that in mind 
when he wrote the letter. 

Now, the affidavit of Mr. Feller, which was written some¬ 
time late last fall, some five or six months later— 
163 which, of course, will speak for itself; I will very 
briefly characterize it—Mr. Feller then said, I did 
not mean when I wrote to Mr. Amerling to give an official 
view of the United Nations. 

So he doesn’t change his opinion, but he softens his 
position, and he states that it was not an official position, 
that I have just read to you. 

And without going farther into it, I think that it is an 
endeavor by Mr. Feller to weaken the effect of the letter 
I have read to you, although it does not change, actually, 
the position that lie took. 
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With that in mind I can’t see how Mr. Donner can argue 
to the Court on this matter that Mrs. Keeney had contrary 
instructions in 1949. 

It is true that Mr. Feller’s interpretation of the appli¬ 
cability of Staff Rule 7 isn’t binding upon the Court, na¬ 
turally, because the Court has before it now a legal ques¬ 
tion. Mr. Feller’s view of it, however, can be extremely 
persuasive, and I suggest his views for that purpose. 

Mr. Donner said that he may have a different basis for 

* 

his statement that Mrs. Keeney was under contrary in¬ 
structions from 1949, and if that is true I would like a 
chance to answer what the other basis might be, if there is 
an answer to it. 

The Court: There is nothing in the evidence. 

164 Mr. Hitz: I know of nothing. 

So the Government is prepared to invite the 
Court’s ruling on this matter without anything further 
to say. 

Thank you, Your Honor. 

The Court: This is your motion, and you have the clos¬ 
ing argument. 

Mr. Donner: May I have Exhibit 10, please? 

If Your Honor please, first I would like to point out that 
in Mrs. Keeney’s testimony, which is in evidence, she no 
less than five times referred to the fact that in 1949 she 
had been under contrary instructions. So that there is a 
basis, wholly apart from the affidavit, for my contention 
that Mrs. Keeney in good faith relied on her 1949 in¬ 
structions. 

The Court: Of course, good faith is not an issue. This 
is a misdeameanor, and criminal intent is not necessary to 
make out a case. 

Mr. Donner: I make the point, Your Honor—I realize 
that—but I make the point because Mr. Hitz put in issue— 
he challenged my statement that there is no evidence that 
Mrs. Keeney had instructions, or relied on them. 
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The Court: Well, it is only her statement, yes, but the 
evidence that you put in to support her statement does not 
seem to bear it out. 

Mr. Donner: Let me come to the affidavits; men- 

165 tioning just in passing, by way of background, the 
1949 testimony itself, which specifically asserts the 

existence of these instructions. 

This affidavit of Mr. Feller is a document which first 
qualifies Mr. Feller, and says who he is— 

The Court: We know all that. Suppose you get to the 
point. 

Mr. Donner: —and that he is instructed by the Secre¬ 
tary-General of the United Nations and he also says that 
the minutes involved in here are covered by Section 7(b) 
of the International Organizations Immunities Act, but 
that he is instructed by the Secretary-General of the United 
Nations to give the evidence pursuant to a subpoena, and 
the instruction constitutes a waiver upon the part of the 
Secretary-General. 

The Court: What paragraph is that? 

Mr. Donner: That is in paragraph 2, if Your Honor 
please. 

The Court: Very well. You may proceed. 

Mr. Donner: Then he continues to state that under the 
staff regulation members of the staff are under an obliga¬ 
tion to notify the Secretary-General where the privileges 
and immunities of the UN might be involved, in order to 
determine the extent of the restrictions on their activities 
which may exist, and which the Secretary-General 

166 alone has the right to waive. 

Then the affidavit says— 

The Court: I have it before me; I have read it, Mr. 
Donner. If there is some particular point, suppose you 
come to the point. 

Mr. Donner: First, I want to point out that he refers 
to staff rule No. 7. 
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The Court: I know all that, but can you tell me whether 
there is any statement in that affidavit of what instructions 
she received? 

Mr. Donner: In paragraph 7 he says: 

“Subsequently to her appearance before the Committee 
of the House”— 

The Court: Don’t read it; I have read it. 

Mr. Donner: He read her testimony. 

The Court: What is your point? 

Mr. Donner: And he says he didn’t take at any time any 
position that she had taken an incorrect stand or had mis¬ 
interpreted the staff rule in question. 

How can anyone say more clearly that she had acted in 
accordance with United Nations rule? He says: 

“I did not at that time or at any time thereafter take 
the position, either with her or with the Bureau of Person¬ 
nel, that she had taken an incorrect stand or had misinter¬ 
preted the Staff Rule in question.” 

167 Now, let me go on to the next paragraph, because 
I want to stress the fact that on February 18th he 
was away from headquarters, because Mrs. Keeney had 
then no way—she was subpoenaed to appear— 

The Court: I don’t see the materiality of all these 
details. 

If you have got a point to make, suppose you make it 
succinctly. 

Mr. Donner: Very well, Your Honor, I am sorry. 

The first point I want to make, Your Honor, is that Mr. 
Feller, the chief legal officer of the United Nations, agrees 
with the position of Mrs. Keeney. 

The Court: He doesn’t say that. 

Mr. Donner: He never took the position it was wrong. 

The Court: From all that appears from his affidavit he 
never communicated with her. 

Mr. Donner: Your Honor, if she had taken an incorrect 
position he would have to, as I will show in a moment. 
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The Court: Oh, no, you argued for three-quarters of an 
hour yesterday, and I gave you another opportunity. You 
must conclude in a minute or two. 

Mr. Donner: Very well. I want to make one point here 
in connection with the Feller affidavit, and then I want to 
go on to the Palthey affidavit. Your Honor, it is important. 

The Court: I want to say, gentlemen, I don’t con- 

168 sider it of any importance what instructions she had 
from her employer. Even if her employer said, You 

must not answer the question, I don’t think that is mate¬ 
rial at all. 

I have to decide this case according to the law as I view 
it, and it is immaterial whether she got good or bad legal 
advise, because legal advice is not a defense to contempt 
of court. It may be a matter that might go in mitigation 
of punishment, but it is not a defense. 

If a person’s lawyer says to him, Don’t answer this ques¬ 
tion, and the witness in good faith, relying on his lawyer, 
says, My lawyer advises me not to answer and I refuse 
to answer, that is no defense to an action for contempt, 
just as it wouldn’t be in this court. 

If a witness is ordered to answer a question, and he says 
to the Court, My lawyer told me not to answer, well, he acts 
at his peril, as Senator Ferguson pointed out at the hearing. 

Mr. Donner: Let me make this observation. Under the 
United Nations regulations she was under a duty to get the 
advice of the Secretary-General. 

The Court: I am not going to take time to—you went 
over all that yesterday. 

Mr. Donner: Just one final thing, if I may. Your Honor, 
and that is, in Mr. Palthey’s affidavit, where he says: 

“Under the staff rules and procedures of the 

169 United Nations, disciplinary action would be appli¬ 
cable to her for any violation of such written or oral 

instructions.” 


The Court: Of course, she was no longer a member of 
the staff, so there was no disciplinary action that could be 
taken. 

Mr. Donner: Oh, she was a member of the staff for two 
years after the 1949 testimony. 

The Court: Oh, I am not interested in the 1949 testi¬ 
mony: we are dealing with the 1952 testimony. 

Mr. Donner: That is what all these affidavits are con¬ 
cerned with, Your Honor, simply this, and Mr. Feller swears 
that no attempt was made to correct or deny the position 
which she had taken on the authority of her instructions, 
and I am quoting the affidavit. 

The Court: I think I have heard vou at length. 

Mr. Donner: Very well. 

The Court: In view of the importance and the novel 
character of the questions presented in this case, the Court 
will state its views on a motion for a judgment of acquittal, 
made by defense counsel, somewhat more fully than it or¬ 
dinarily does. 

This is a prosecution for a contempt of Congress brought 
under U. S. Code Title 2, Section 192, the contempt consist¬ 
ing of a refusal on the part of the defendant to an- 
170 swer the question, while testifying before a Special 
Subcommittee of the Committee on the Judiciary of 
the United States Senate, on February 25, 1952. 

The question which the witness, who is the defendant 
here, refused to answer was the following: 

“Did anyone in the State Department aid you in obtain¬ 
ing employment with the United Nations?” 

At the time the testimony was given the defendant was 
not an employee of the United Nations, but she had been 
such an employee at a previous time. She declined to an¬ 
swer the question on the ground that she was forbidden to 
do so by the rules and regulations of the United Nations. 
In other words, that in effect the information called for by 
the question was privileged. The subcommittee directed 
her to answer but she persisted in her refusal. 
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The first and principal question to be determined on the 
defendant’s motion for an acquittal is whether the infor¬ 
mation sought was in fact privileged and whether, there¬ 
fore, the defendant had a right to refuse to answer. 

The subject of privileged communications is within the 
field of municipal law and is governed by the law of the 
United States and not by any principle of international 
law. Under the law of the United States privileged com¬ 
munications are strictly limited to a few well-defined cate¬ 
gories, such as communications between attorney and 

171 client; clergyman and penitent, and physician and 
patient. 

In addition, there is a well-recognized privilege in re¬ 
spect to certain official documents, as well as privilege ac¬ 
corded to law-enforcement officers to decline to reveal con¬ 
fidential sources of information. The law does not recog¬ 
nize that the communications between an employer and em¬ 
ployee are privileged, even though there may be a moral 
dutv not to disclose such communications except when or- 
dered by a competent tribunal. 

Consequently, under the general laws of the United 
States there is no privilege such as is sought to be invoked 
in this case. The United Nations is not clothed with the 
power to legislate on matters in the realm of municipal law 
of the United States. This proposition is axiomatic and 
may be stated without disparaging or detracting from the 
tremendous importance and vital significance of this inter¬ 
national organization. 

It is true that certain limited privileges and immunities 
are accorded to the United Nations, and in ruling upon the 
motion before the Court it is necessary to consider them. 
The charter of the United Nations, which is a treaty to 
which the United States is a party and is, therefore, a part 
of the law of the land, contains in Article 105 a provision 
that: 

“Representatives of the members of the United 

172 Nations and officials of the Organization shall sim¬ 
ilarly enjoy such privileges and immunities as are 


necessary for the independent exercise of their functions 
in connection with the Organization.” 

Pursuant to this general provision the General Assembly 
of the United Nations adopted a regulation known as Reg¬ 
ulation 5, which reads as follows: 

“Members of the staff shall exercise the utmost discre¬ 
tion in regard to all matters of official business. They shall 
not communicate to any person any unpublished informa¬ 
tion known to them by reason of their official position ex¬ 
cept in the course of their duties or by authorization of the 
Secretary-general.” 

There was adopted and promulgated by the United Na¬ 
tions organization a rule known as staff rule No. 7, which 
reads as follows: 

“Staff members shall exercise the utmost discretion in 
regard to all matters of official business. They shall not 
communicate to any other person any unpublished infor¬ 
mation known to them by reason of their official position, 
except in the course of their duties or by authorization of 
the Secretary-general. This obligation does not cease with 
separation from service.” 

Appended to this staff rule is what is called “In- 
173 terpretation and conditions,” which reads, in part, 
as follows: 

“The term ‘unpublished information,’ in Staff Rule 7 
above, is defined to include the contents of a letter or docu¬ 
ment or its arrival or dispatch; the closed proceedings of 
any council, committee, or other United Nations body; the 
appointment, resignation or any other confidential infor¬ 
mation concerning, staff member.” 

The Court is of the opinion that the question involved in 
this case is not covered either by Regulation 5 or Staff Rule 
7 and its interpretation. The question, it will be recalled, 
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“Did anyone in the State Department aid you in obtain¬ 
ing employment with the United Nations?” 

This question does not call for the disclosure of any infor¬ 
mation known to the witness by reason of her official posi¬ 
tion. This relates to events that occurred prior to her se¬ 
curing the employment, and which in the nature of things 
would be known to her from sources outside of the United 
Nations. 

It seems to the Court that a question whether someone 
aided a person in getting a job relates to matters that oc¬ 
curred before the job was obtained or the appointment was 
made. The Court, therefore, reaches the conclusion that 
even under the regulations and rules of the United 
174 Nations the question here involved did not relate to 
privileged matter, and therefore, the assertion of 
privilege was not well founded. 

The Court may not properly conclude this discussion 
without referring to two other provisions of law. One is 
what is known as the “Headquarters Agreement,” which 
is an agreement between the United Nations and the United 
States regarding the headquarters of the United Nations. 
This agreement was made on June 26, 1947, at Lake Suc¬ 
cess, and was approved by Joint Resolution of Congress. 
Section 8 of the agreement confers upon the United Nations 
power to make regulations operative within the headquar¬ 
ters district for the purpose of establishing therein condi¬ 
tions and all effects necessary for the full execution of its 
functions. 

Manifestly, this is a limited authority to legislate for the 
area within the geographical boundaries of the seat of the 
United Nations, or, as it is called in the treaty, the head¬ 
quarters district, which is now located in New York City. 
This authority, of course, cannot affect any activities or 
any matters that occur outside of this area. 

Another statutory provision to which reference might 
well be made, in order to make this discussion complete, is 


also a provision on which the defendant relies. U. S. Code, 
Title 22, Section 2SS(d), Subsection (b) confers a limited 
immunity on representatives of foreign governments 

175 in or to international organizations and officers and 
employees of such organizations. 

The immunity so conferred is not complete diplomatic 
immunity. It provides immunity from suit and legal proc¬ 
ess relating to acts performed by the persons named in 
their official capacity and falling within their functions as 
such representatives, officers or employees. 

Moreover, Section 288(e) limits even this partial im¬ 
munity to persons who shall have been duly notified to and 
accepted by the Secretary of State as a representative, 
officer, or employee. There is no evidence that this has 
been done in respect to the defendant in this case. 

For both those reasons, the immunity provision does not 
apply in this instance. The Court, therefore, reaches the 
conclusion that the question here involved did not relate 
to a privileged matter, and that the defendant was under 
an obligation to answer it, and was not entitled to assert 
any privilege under the rules and regulations of the United 
Nations. 

This disposes of the principal question raised on this mo¬ 
tion. The other questions advanced did not detain us long. 

The Government introduced testimony showing the per¬ 
tinency of the question asked to the inquiry being conducted 
by the committee. Since this is a question for the Court to 
determine, rather than for the jury, the Court rules 

176 that pertinency has been established. 

It is also argued that this prosecution is not 
brought for the purpose of punishing the defendant but as 
a test case for the purpose of obtaining a ruling on the 
question of privilege. The Court may not delve into the 
motives and purposes of Government officials charged with 
prosecuting criminal offenses. Moreover, even if the pur¬ 
pose is as stated, that circumstance constitutes no objec¬ 
tion to maintaining the prosecution. 
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In view of the questions just reviewed, the motion for 
a judgment of acquittal is denied. 

Bring in the jury. 

(At 11:05 o’clock a. m. the jury returned into the jury 
box.) 

The Court: Are there any requests for instructions? 

Mr. Hitz: The Government has none. 

The Court: If you have any, you may come to the bench, 
gentlemen. 

(At the bench:) 

Mr. Donner: Will Your Honor have me read them? 

The Court: Oh, no; just hand them up and give a copy 
to Mr. Hitz. Do you have the originals? 

Mr. Donner: Your Honor, we seem to have mislaid the 
originals. 

The Court: Very well, I will treat these as the 
177 originals. 

As a matter of fact, the custom is to number pro¬ 
posed instructions so I can announce my ruling; and also 
to put each one on a separate page. 

Mr. Donner: I wasn’t aware of that practice. 

The Court: Very well; I am not going to penalize you 
or your client for it. 

I am going to deny the proposed instruction on the first 
page; and all of those on the second page. I am going to 
deny the last one on the second page because the statute 
provides that the refusal must be unlawful. It doesn’t say 
it must be deliberate and intentional. The statute is in the 
disjunctive. It uses the word “willful” in connection wfith 
this type of contempt, and I have always construed the 
word “willful” as meaning deliberate and intentional, but 
it doesn’t use the word “willful” in connection with re¬ 
fusal to answer questions. I am saying that in explanation 
as to why I am denying the last instruction. 

Mr. Donner: Are you familiar with the Bart and Ems- 
pack cases in the Court of Appeals? 


The Court: What do you contend they hold that will help 
you here? 

Mr. Donner: That something more is required than a 
mere naked refusal. 

The Court: What do they say? 

ITS Mr. Donner: They use the phrase “deliberate and 
intentional.” 

The Court: I don’t recall that; I have read those cases. 
Do vou recall it, Mr. Hitz? 

Mr. Hitz: I think they do, but I would like to look at 
them again, if you make that point. 

The Court: We are going to take our mid-morning re¬ 
cess in a moment and I wish you would look at that because 
I want to be sure. 

Mr. Hitz: Very well. 

The Court: I will -withhold my ruling then, on the re¬ 
quest at the bottom of page 2 and the top of page 3, be¬ 
cause the two are the same, really. 

I decline to charge the second one on the third page be¬ 
cause that relates not to intent but to good faith. You can 
be acting in good faith and yet you may be acting inten¬ 
tionally, and I am going to charge the jury that good faith 
does not enter into the matter at all. 

I am going to refuse No. 3 for two reasons: One is that 
purging oneself of the contempt is not covered by the stat¬ 
ute. You can purge yourself of contempt of court, if the 
court permits you to do so, but there is no provision in 
the statute for purging oneself of contempt of Congress. 

Moreover, answering questions by a written affidavit, in¬ 
stead of by an oral examination, is not actually purg- 
179 ing oneself of contempt. 

Mr. Donner: Well, she offered to submit herself 

here. 

The Court: Well, I know, but if the committee didn’t 
accept, why that isn’t purging. 

I make the same ruling as to the last one. 
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I am going to withhold my ruling on the question of the 
words “deliberate and intentional,” and you look at that 
during the mid-morning recess, which we will take at this 
time. 

How much time do you want for summing up, Mr. Hitz; 
and how much time do you want, Mr. Donner? 

Mr. Hitz: I would like a total of 15 minutes for my sum¬ 
ming up and reply. 

The Court: And you, Mr. Donner? 

Mr. Donner: I don’t think I will take more than that, 
Your Honor. 

The Court: I want to say this, that since I have ruled 
as a matter of law that the question is pertinent, that isn’t 
open to you to argue to the jury. And also, since I have 
ruled as a matter of law that the privilege which she sought 
to assert does not exist, you may not argue that to the jury. 

Very well, gentlemen. We will take our mid-morning 
recess now. 

Mr. Hitz: Could it be for fifteen instead of ten minutes, 
and I would like to look at those cases ? 

180 The Court: Very well. We will take our mid¬ 
morning recess now but make it fifteen minutes in¬ 
stead of ten. 

(At the bench, following a short recess:) 

The Court: Gentlemen, I have examined the cases to 
which you referred, and I shall grant the last request on 
page 2 and the first one on page 3. 

Mr. Hitz: Yes, Your Honor. 

The Court: You have examined the authorities? 

Mr. Hitz: I agree, that is the proper proposition, even 
though “willfully” doesn’t apply here. 

The Court: I think, however, I might say that the Court 
of Appeals in its opinion seems to have overlooked the fact 
that the word “willful” applies to one of the disjunctive 
clauses and not to the other; they just ignore that. 
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Mr. Donner: Is it your view that they have bridged the 
gap between the two statutes? 

The Court: No. I think they have made a mistake. 

Mr. Hitz: Your Honor, although I have heard instruc¬ 
tions in cases of this sort many times, and from you, too, 
I am a little at a loss as to what can be argued to the jury 
with respect to the jury question, and I know it would be 
helpful if we can think about this before we get into our 
argument. 

The Court: There is nothing to argue to the jury. 

As a matter of fact, this is the only case that ever 
1S1 came before me where the Horning charge is exactly 
applicable. You remember the Horning case? 

Mr. Hitz: Yes, I well remember it. 

The Court: Because there is nothing in dispute here. 

Mr. Donner: Isn’t the question of whether this refusal 
was deliberate and intentional a question for the jury? 

The Court: Of course it was intentional. She intended 
it. 

Mr. Donner: It is a question of willfulness. 

The Court: No, I am not going to say anything about 
willfullness. Willfullness does not apply. 

Mr. Donner: What about the meaning of the question, 
Did anyone aid you? 

The Court: She didn’t say she didn’t understand the 
question. 

Mr. Donner: She doesn’t have to say that she didn’t un¬ 
derstand it, but doesn’t the jury have to decide what the 
question means ? 

The Court: The question is not ambiguous. 

Mr. Donner: Isn’t it something I can argue to the jury? 

The Court: You know, in most of these contempt cases, 
and I have had a good many of them, in most of them the 
jury has been waived because they all come down to a ques¬ 
tion of law. Most of them have involved privilege 
182 against self-incrimination. 
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You can argue deliberateness and intention, if you 
wish, but I am going to say to you that I am going to charge 
the jury that this doesn’t mean that she must have acted 
in bad faith. 

And I am also going to say that even if she in good faith 
acted under what she thought was a correct rule of law, 
but which was incorrect, that doesn’t detract from the re¬ 
fusal being intentional. So you will be confronted with 
that. 

That’s why I was surprised that you gentlemen wanted 
fifteen minutes apiece. I don’t know what you are going 
to talk about for fifteen minutes. 

Mr. Hitz: Maybe I will not use mine; I hope not to use 
it all. 

The Court: Very well, gentlemen. 

(In open court:) 

The Court: You may proceed, Mr. Hitz. 

Opening Argument on Behalf of the United States 

Mr. Hitz: May it please the Court, and members of the 
jury: We have now reached the point in the trial of this 
case when all of the evidence on both sides is in, and the 
case will be presented to you by my summation and by Mr. 
Donner’s or Mr. Rosenberg’s summation as to their case, 
and finally the instructions of the Court on the law, 
1S3 which are extremely important in all cases but they 
are, if you can say, more important in this case be¬ 
cause when you listen to the instructions which Judge 
Holtzoff will give you as to what he has decided, in your 
absence, it will occur to you, as it occurs to me, that there 
is practically nothing for a jury to decide, which is in dis¬ 
pute in this case. 

Be that as it may, the defendant is entitled to a jury 
trial, and she has one, and the fact-issues will be referred 
to you by me and Mr. Donner. 
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The Government must show, as charged in the indict¬ 
ment, that Mrs. Keeney appeared, and she doesn’t have to 
be summoned, just as long as she appears, in Washington, 
D. C., before the Subcommittee to Investigate the Adminis¬ 
tration of the Internal Security Act and other Internal 
Security Laws of the Committee of the Judiciary. 

The indictment charges that it took place on February 
25th. It was a typographical error; it was really the 18th 
of February when she appeared, and the Government in 
advance made that correction to the defendant, so that is 
not a part of your case here at all, and I am sure there is 
no dispute on that by Mr. Donner. 

Well, there is no doubt but what Mrs. Keeney appeared. 
I am sure there is no contest of fact with respect to that. 

We have established the make-up of the committee. We 
have introduced evidence that there was a ruling by 
184 the subcommittee that Senator Ferguson, of Mich¬ 
igan, should be the one to hear the testimony on the 
18th of February. He was designated as a subcommittee 
of one, which the subcommittee had power to do, to hear 
this testimony, and he was there throughout. There w’as 
a quorum throughout the time Mrs. Keeney testified, said 
Mr. Sourwine, who was the questioner. 

Mrs. Keeney was asked the question whether anyone in 
the State Department aided her in obtaining employment 
in the United Nations. Mrs. Keeney, after much question¬ 
ing on that subject, each time said that she wouldn’t an¬ 
swer upon the advice of her counsel and upon advice she 
claimed she had received from the United Nations, where 
she used to work, and that she was forbidden by rules of 
secrecy to reveal whether anyone aided her in obtaining her 
position. 

She referred to Staff Rule 7 which forbade anyone in the 
United Nations, either while so employed or after they 
have left, to divulge anything which came to them in their 
official employment. 
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She was told in so many words that the question wras, 
Did anyone help you get your job? We are not asking you 
what happened after you got your job, and what you heard, 
and so on, and learned at the United Nations; we want to 
know, Did anyone in the State Department help you get 
in there? 

185 She still persisted and she claimed that the staff 
rule covered her, and that although she would want 
to answer, she couldn’t answer. 

That is not a question for you. You have heard some 
testimony on it and you may hear some argument on it, but 
Judge Holtzoff is going to tell you that Mrs. Keeney was 
asked that question, Did anyone in the State Department 
aid you in getting your job, and when she told the com¬ 
mittee, and decided in her own mind that she couldn’t an¬ 
swer, then she took her chances on whether she correctly 
understood the staff rule then covering this particular an¬ 
swer that she had in her mind, and that she said she could 
give and would give except for the rule of secrecy, and if 
she misunderstood that rule, either upon the advice of her 
lawyer w’ho was there, or for any other reason, the rule 
didn’t prevent her from giving the information, she took 
that risk and she has taken that risk at this trial. 

And Judge Holtzoff will tell you that whether she relied 
on the rule is a matter for her to have determined at that 
time, at her peril. She did rely on it. 

Judge Holtzoff will tell you that any rule of secrecy 
didn’t apply to this particular question. That’s the most 
important matter in the entire case, but that has been de¬ 
cided by Judge Holtzoff, and he will give you his decision 
and you must follow’ it. 

1S6 The Government must prove that Mrs. Keeney 
deliberately and intentionally declined to answer— 
not that she did it wdth any evil intent or with any con¬ 
temptuous feeling for the committee, or that she had any 
criminal purpose, or that she had any bad intention. 
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The Government must show, as Judge Holtzoff will tell 
vou, merely that it was intentional and deliberate. In 
other words, that she made her mind up. The reason "why 
she made her mind up, Judge Holtzoff will say, it makes 
no difference because she guessed wrong, so to speak, on 
the law. 

Now, I have not over-simplified this case. You may still 
wonder what is there for the jury to decide, and sometimes 
I wonder that, too. 

I will attempt to summarize it. If you believe, as all 
the evidence is, that this took place in Washington; that 
there was a quorum present; that is, that Senator Fergu¬ 
son stayed throughout, and there is no contest on either 
of those points; if you believe that she decided that the 
staff rule of the UN prevented her from answering the 
question, and she is wrong on it and Judge Holtzoff will 
say she was wrong, then I can’t see that there is any ques¬ 
tion of fact on that point either. 

So I will not take up any more of your time. I ask you 
to listen intently to Mr. Donner and see if you can glean 
any factual defense out of- this case and give 
187 consideration to it, and finally, decide this from the 
law that Judge Holtzoff will give you, and I am sure 
I have not over-simplified it and that the only possible ver¬ 
dict is one of guilty against Mary Jane Keeney, whatever 
her intention may have been. 

Thank you. 

The Court: Mr. Donner. 

Argument on Behalf of the Defendant 

Mr. Donner: May it please the Court, and ladies and 
gentlemen of the jury: 

The issue here is whether the defendant, Mary Jane 
Keeney, violated the law of the United States by relying 
on the United Nations charter— 

The Court: Oh, no; that is not the question for the jury 
to determine. I have ruled upon that. And you must not 
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bring that before the jury. I have ruled there is nothing 
in the United Nations charter which applies to this case. 

I made that ruling out of the presence of the jury, and 
I am repeating it now, in view of the fact you are bringing 
it before the jury. 

Mr. Donner: There is an issue in this case, as Mr. Hitz 
pointed out, as to whether or not the defendant’s conduct 
w’as deliberate and intentional. And in coming to a con¬ 
clusion with respect to that conduct, the defense would like 
you very carefully to consider precisely what Mrs. 

188 Keeney said when she was being interrogated. And 
I will now read you w T hat she said, and the questions 

that were put to her: 

“Mr. Morris. Did anyone in the State Department aid 
you in obtaining employment with the United Nations? 

“Mrs. Keeney. That again represents a very great dif¬ 
ficulty. 

“Mr. Morris. Will you tell us why, Mrs. Keeney? 

“Mrs. Keeney. It represents this difficulty, that when I 
appeared as a witness before the House Committee on Un- 
American Activities in June, 1949, I was under instruc¬ 
tions from the Bureau of Personnel of the United Nations 
that on matters of appointment and all matters of internal 
administration I was not authorized to testify. 

“This comes under the staff rules and regulations with 
respect to unpublished information, and with respect to un¬ 
published information a member of the secretariat is bound 
under Staff Rule 7, even after separation from the service 
of the United Nations, to observe the sanctity of unpub¬ 
lished information. 

“Mr. Sourwdne. Are you employed by the United 
Nations? 

“Mrs. Keeney. No; I am not. 

“Mr. Sourwine. Do you desire to offer for the 

189 record the staff rule to which you referred? 

“Mrs. Keeney. I read it to—I showed it to Mr. 
Morris. I will be glad to read it to you. 
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“Mr. Sourwine. I asked you if you desire to offer it for 
the record. 

“Mrs. Keenev. Yes. 

“Mr. Sourwine. Am I correct in understanding that it is 
on the basis of this rule and the instructions previously 
made to you— 

“Mrs. Keeney. No; the instructions previously made to 
me were on the basis of many more rules and regulations 
as well as Articles 100, 103, and I believe Article 105 of 
the Charter. 

“Mr. Sourwine. I do not want to put any words into your 
mouth, but I do want to give you an opportunity to make 
the record complete as to why you are now declining to 
answer this question. 

“Mrs. Keeney. I decline to answer the question because 
of my previous instructions under rules and regulations, 
Articles 100,103, and I believe also 105 of the Charter, and 
also specifically Staff Rule 7, the pertinent line of which 
reads: ‘This obligation does not cease with separation 
from service.’ 

“Mr. Sourwine. In other words, you are making the 
point, are you, that your instructions and these 
190 rules and regulations of the United Nations excuse 
you from answering the question which this com¬ 
mittee has put to you? 

“Mrs. Keeney. I am pleading that the rules and regula¬ 
tions bind me. 

“Mr. Sourwine. To the extent that you are justified in 
refusing to answer the committee’s question; is that your 
contention? 

“Mrs. Keeney. Yes. 

“Mr. Sourwine. You are not claiming immunity under 
the Fifth Amendment with regard to this question, are you? 

“Mrs. Keeney. No. 

“Mr. Sourwine. You do not claim that to answer this 
question would tend to incriminate you? 

“Mrs. Keeney. No. 
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“Mr. Sourwine. You are refusing to answer this ques¬ 
tion, are you, solely on the grounds that you are bound by 
the directive, the rules and the regulations of the United 
Nations, and that being so bound you contend you are jus¬ 
tified in refusing to answer the committee’s question; is 
that right? 

“Mrs. Keeney. I contend that I am barred from an¬ 
swering. 

“Mr. Sourwine. Barred? 

191 “Mrs. Keeney. Barred. 

“Senator Ferguson. Not permitted to answer? 

“Mrs. Keeney. Yes; not permitted to answer. 

“Mr. Sourwine. By statute, you mean? 

“Mrs. Keeney. By previous—” 

Then interjects Mr. Amerling, who was then Mrs. Keeney’s 
lawyer, and he says: 

“Mr. Amerling. Mr. Chairman, may I interject here? I 
take it the position of the witness is that the status of the 
UN Charter, having been adopted by the United States Sen¬ 
ate, has equivalent status to a treaty status, and that this 
Rule 7 takes its authority from Article 105 of that Charter. 

“Therefore, to that extent she is precluded from giving 
any information which the rule proscribes as to any un¬ 
published information she gained as a result of her em¬ 
ployment at the United Nations. 

“Senator Ferguson. Counsel, you also know that the 
witness acts at her peril on interpreting as to whether or 
not the question does come within the rule, and also the 
question as to 'whether or not the rule is a valid statute, 
now part of the Constitution, allowing witnesses to claim 
privilege under this. 

“Mr. Amerling. Well, Mr. Chairman, she does not claim 
that it is part of the Constitution. She does not 

192 assert that it is part of the Constitution as a result 
of the adoption of the United Nations Charter by the 

United States Senate. 
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“She maintains that this is a binding' rule so far as her 
conduct is concerned, that this is unpublished information, 
and that the prohibition applies to her disclosing this in¬ 
formation to anybody. 

“Mr. Sour wine. Do you adopt the statement just made 
by your counsel! 

“Mrs. Keeney. Yes. 

“Mr. Sourwine. Do you contend that this rule is more 
binding upon you than your obligation under the oath you 
have just taken to tell the truth, the whole truth, and noth¬ 
ing but the truth to this committee? 

“Mrs. Keeney. That is a very good question. I would 
like to consult my counsel. 

“Mr. Amerling. Mr. Chairman, as a reply to that ques¬ 
tion, I think it is the witness’ position that this body does 
not have the power and should not compel her to violate 
that rule, and that it is not a question of superior obligation 
or duty. 

“Mr. Sourwine. Do you adopt that? 

“Mrs. Keeney. Yes. 

“Mr. Sourwine. Mr. Chairman, I ask that the question 
be read back which the witness has refused to 
193 answer, and concerning which we have had colloquy 
since. 

“Senator Ferguson. You feel that you have had a fair 
analysis, had the right to give a fair analysis of your 
reasons? 

“Mrs. Keeney. Yes. 

“Senator Ferguson. Do you have anything else to say 
about why you refuse to answer this question? 

“Mrs. Keeney. You must remember, Mr. Ferguson, that 
I am a layman, I am not an international lawyer. 

“My conduct in this matter is regulated, originally, by 
specific instructions from the Bureau of Personnel, which 
I assume had the benefit of the advice of international 
lawwers. 
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“Mr. Sourwine. Is it not true that you are not taking 
the position you are taking here solely on the basis of your 
own assumption as to what the law is, but that you are 
here with counsel and that you have had advice of counsel 
in this matter? 

“Mrs. Keeney. Yes; I have had advice of counsel in this 
matter, but it rests, of course, my answer rests, upon in¬ 
structions from which I do not feel that I can be absolved. 

“Mr. Sourwine. And your refusal, you recognize, as 
the Chair has pointed out, is your own and the 

194 consequences of that refusal will rest upon you and 
not upon your counsel? Do you recognize that? 

“Senator Ferguson. That is why I said you do it at 
your peril. That is a statement that we lawyers use be¬ 
cause we want it well understood. 

“Mr. Sourwine. Your refusal is your own, is it? 

“Senator Ferguson. Your counsel cannot claim privilege. 

“Mrs. Keeney. I realize that. 

“Mr. Sourwine. You are not claiming privilege, are you? 

“Mrs. Keeney. No; I am not. 

“Mr. Sourwine. You are not claiming that this will in¬ 
criminate? 

“Senator Ferguson. The right to refuse to answer, she 
is claiming that, is it not? 

“Mr. Sourwine. The witness is simply refusing to an¬ 
swer on the ground that the committee has no power to 
compel her to answer and should not compel her to answer 
because she is bound by rules, regulations, and orders pre¬ 
viously received, by the United Nations, is that correct? 

“Mrs. Keeney. Yes. 

“Mr. Amerling. Can I supplement that statement, then. 
Her present understanding of her obligations in 

195 respect are based upon the official instructions which 
were originally given to her which covered precisely 

this area of information. So that it is on the basis of hav¬ 
ing previously gotten official rulings and instructions from 
the UN Personnel, and the presumption that they under- 
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stand the coverage and intent, or intended coverage, of that 
section that she takes the position she presently takes. 

“Mr. Sour wine. Do you adopt that as your answer? 

1 ‘Mrs. Keeney. Yes.” 

It is clear from this answer that Mrs. Keenev was mak- 

y 

ing two choices: First, that she had been previously in¬ 
structed not to answer this kind of question; and second, 
that she was bound by United Nations regulations not to 
answer. Now, ladies and gentlemen, bear in mind the ques¬ 
tion. The question is, Did anyone in the State Department 
aid you in obtaining employment? The question was not, 
Did you put anyone on an application blank, did you give 
anybody as reference? The question is, Did anyone aid 
you? And it is the position of the defense that that ques¬ 
tion necessarily called upon Mrs. Keeney to release un¬ 
published information. 

The Court: Now, Mr. Donner, I warn you once more that 
I have already ruled on that, and you can’t bring that 
matter before the jury. You cannot appeal from the Judge 
to the jury. 

This is a question of law, and I have ruled that 
196 this question did not call for privileged information 
or confidential information within the meaning of 
the regulations. 

Mr. Donner: Also, ladies and gentlemen of the jury, in 
considering whether Mrs. Keeney is guilty of the crime 
charged, I would like you to bear in mind the affidavit 
which has been submitted into evidence in this case, which 
was submitted by Mrs. Keeney to the Senate Committee, 
and what does this affidavit say? 

The affidavit offers to answer the question of the Senate 
Committee, and it says: 

“The question itself seems to contain not one but several 
aspects. I shall try to deal with them as fully as I am able 
since I hope this affidavit will be accepted in lieu of any 
further appearance before the committee. 
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“No one, in or out of the State Department, advised me 
or suggested to me that I should make an application for 
employment with the United Nations. The desire to work 
for the Organization was born in me. Acting upon that 
alone, I filed an application for employment with the Bu¬ 
reau of Personnel of the United Nations. 

“The application was in the usual form. I believe, al¬ 
though I do not know, that the United Nations did in¬ 
vestigate my record and references and satisfied 
197 itself that my performance in previous positions 
qualified me for the post for which was applying. 

“I believe the Bureau of Personnel communicated with 
at least some of the supervisors under whom I had previ¬ 
ously worked. I have no way of knowing to whom com¬ 
munications were sent, but I have every reason to believe 
that all of my former supervisors would have recommended 
me favorably, if they had been asked, inasmuch as my rec¬ 
ord of efficiency, competence and integrity has always been 
high. 

“Sworn to before me this 17th day of March, 1952.” 

Ladies and gentlemen of the jury, you have been told that 
the issues of fact before you are very narrow, but they are 
very important. 

In considering whether or not the defendant acted de¬ 
liberately, acted intentionally, I ask you to ask yourself 
this question: What more could she possibly have done, 
as a conscientious employee of the United Nations, or what 
could any human being have done— 

The Court: Mr. Donner, I am going to ask you to sit 
down, and withhold any further right to you to continue 
your summing up, because I have ruled on this question. 
I have ruled that it was her duty to answer the question; 
that she was wrong in thinking that she was barred by 
any regulation of the United Nations from answering the 
question. 

19S I will let you conclude, but you must not refer to 
that again. If you do, the Court will refer to it 
after this case is over. 



Mr. Dormer: I will desist, Your Honor. 

The Court: Very well. 

Mr. Donner: I ask you, in conclusion, to bear in mind 
that when Mrs. Keeney submitted the information on the 
affidavit which I have just read, she submitted to the Senate 
Committee all the information that she had been asked for 
in the question, and there would be no purpose in the law 
or in policy in punishing Mrs. Keeney for what she did. 

Thank you. 

The Court: Mr. Hitz. 

Rebuttal Argument on Behalf of the United States 

Mr. Hitz: May it please the Court, and members of the 
jury: I would have had nothing to say except for Mr. 
Donner reading a part of the affidavit of Mrs. Mary Jane 
Keeney. Mind you, this was submitted to the Internal Se¬ 
curity Committee some month or two after she had refused 
to answer the question and after—and this is quite im¬ 
portant, in answer to Mr. Donner, it is quite important— 
that it was after she had received advice that she could 
not refuse to answer under that rule. 

She attempts to offer this to the committee as an an¬ 
swer to the question, but mind you what she said. 
199 She doesn’t say: Nobody aided me in getting a job; 

nobody from the State Department aided me in get¬ 
ting a job with UN. And I don’t feel I am unfair in say¬ 
ing this: She is, I believe, rather evasive, and I think in¬ 
tentionally so, in this affidavit, for this is what she said: 

“No one, in or out of the State Department, advised me 
or suggested to me that I should make an application for 
employment with the United Nations.” 

She doesn’t say, Nobody aided me; nobody assisted me; 
she says, Nobody advised me or suggested to me that I 
should make an application. That is, at least, important 
in answering Mr. Donner’s argument, for what that is 
worth. 
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She doesn’t answer the question, hut even if she did, it 
wouldn’t make any difference in this case—if she answered, 
pointblank, Nobody aided me, from the State Department— 
that is given some weeks later. It is given under circum¬ 
stances that did not permit the committee to cross-exam¬ 
ine her or to ask any questions whatever because she is not 
there. She is doing this, she says, by affidavit. 

Furthermore, the truth of what she says in this affidavit, 
sent by mail to the committee here in Washington, is not 
subject to examination for its truth, and prosecution for 
its perjury if it is false. 

Thank you. 

200 Charge lo the Jury 

The Court (Holtzoff, J.): Ladies and gentlemen of the 
jury: This is a very simple case and its scope is very 
narrow. 

The defendant is charged with the crime which is tech¬ 
nically known as contempt of Congress, namely, that when 
she was being questioned as a witness by a Subcommittee 
of the Senate Judiciary Committee to investigate the ad¬ 
ministration of the Internal Security Act and other inter¬ 
nal security laws, she refused to answer a certain question; 
and the question was, Did anyone in the State Department 
aid you in obtaining your position with the United Nations? 

The evidence tends to indicate that she categorically re¬ 
fused to answer this question, and although her attention 
to her refusal was called several times, she persisted in 
the refusal. 

I might say, first, as I have said so often, that it is my 
function to instruct the jury as to the law, and the jury 
must take the law from the Court and is bound and obli¬ 
gated to follow the Court’s instructions as to the law. 

The jury are the sole judges of the facts, and the facts 
must be decided solely on the basis of the evidence intro¬ 
duced at the trial. 
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Let me summarize first, as it is my duty to do in every 
case, several basic general principles of law that 

201 are applicable to all criminal cases including, of 
course, this one. 

First: The fact that a defendant has been indicted and 
is charged with a crime is not in itself an indication of 
guilt, and no inference is to be drawn against the defend¬ 
ant from that fact. 

Second: Every defendant in a criminal case is presumed 
to be innocent. This presumption of innocence attaches to 
the defendant throughout the trial. 

Third: The burden of proof is on the Government to 
prove the defendant guilty beyond a reasonable doubt. Un¬ 
less the Government sustains this burden and proves be¬ 
yond a reasonable doubt that the defendant has committed 
every element of the offense with which she is charged, she 
must be found not guilty. 

Proof beyond a reasonable doubt, of course, is not proof 
beyond any doubt whatsoever. It means proof to a moral 
certainty, and not necessarily proof to an absolute or a 
mathematical certainty. 

Proof beyond a reasonable doubt may be properly de¬ 
fined as such proof as will result in an abiding conviction of 
the defendant’s guilt on your part, such a conviction as you 
would be willing to act upon in the more weighty and im¬ 
portant matters relating to your own affairs. 

Now, this brings me to a consideration of the spe- 

202 cific offense involved in this case. 

The Congress has the power to conduct investiga¬ 
tions in order to secure information needed by the Con¬ 
gress in connection with the enactment of legislation or the 
appropriation of money. Such investigations may be con¬ 
ducted by Congress and are generally conducted by Con¬ 
gress through its committees and subcommittees. In this 
case the investigation was being conducted by a subcom¬ 
mittee of the Senate Judiciary Committee. 

The pertinent statute which governs this matter reads as 
follows: 
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Every person who, having been summoned as a witness 
by the authority of either House of Congress to give tes¬ 
timony upon any matter under inquiry before either House 
or any committee of either House of Congress, willfully 
makes default or who, having appeared, refuses to answer 
any question pertinent to the question under inquiry, shall 
be deemed guilty of a misdemeanor punishable by a pen¬ 
alty that the law prescribes. 

Now, I have ruled as a matter of law, and this ruling is 
binding on you, that the question was pertinent to the sub¬ 
ject under inquiry; that is, the question addressed to the 
witness was pertinent to the question under inquiry. 

Now, in order to constitute an offense, the refusal to an¬ 
swer must be deliberate and intentional and not just 
203 accidental or inadvertent. This does not mean that 
the refusal to answer must be in bad faith or for an 
evil or for a bad purpose. So long as the refusal was de¬ 
liberate and intentional, the refusal constitutes an offense 
no matter whether the defendant was acting in good faith 
and no matter how honest the defendant may have been in 
refusing to answer the question. And there is a good rea¬ 
son for that, ladies and gentlemen. We cannot take the 
law into our own hands and decide for ourselves what our 
rights and duties are, no matter how honest we are. You 
can see the chaos and the havoc that would be created if 
everybody acted according to his own view of his rights 
and duties under the law. We are required to follow the 
law as it is construed by competent tribunals and by proper 
authority. Consequently, the reason or the purpose of the 
failure to answer the question is immaterial, so long as the 
refusal was deliberate and intentional and was not a mere 
inadvertence or an accident. 

You have a right to infer from the fact that the defend¬ 
ant gave a reason for failure to answer, and that she per¬ 
sisted after being given several opportunities to answer the 
question, and kept repeating the same reason in different 
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forms, that her refusal was deliberate and intentional and 
was not a mere inadvertence nor a mere accident. 

You must bear in mind that the state of a person’s mind 
cannot be proven directly because it is impossible to 

204 fathom the operations of the mind of another human 
being. Deliberateness and intent may be deduced 

from a person’s conduct; from the surrounding circum¬ 
stances; from the things that the person does, the things 
that the person says, as well as from the act itself. 

Now, the defendant indicated that her refusal to answer 
was based because she believed or was advised, so she 
claimed, that under the rules and regulations of the United 
Nations she could not answer the question. The Court 
rules as a matter of law, and this ruling is binding on you, 
that if she so thought, she was mistaken, because there was 
no rule or regulation of the United Nations, or any rule 
of law of the United States, which excused her from an¬ 
swering this question or which made that question privi¬ 
leged. 

If the defendant believed that she might refuse to an¬ 
swer, or that she was barred from answering, by rules and 
regulations of the United Nations, this fact is no defense 
because this belief was erroneous. A mistaken view of the 
law does not excuse the defendant and is no defense, be¬ 
cause as I said a moment ago, were the ease otherwise, and 
if every person were to be permitted to act on his or on her 
own view of the law, no matter how honest, we would be in 
a very difficult state of affairs, to say the least. 

As I said before, there is very little for you to decide. 
The scope of the issue is very narrow. 

205 You will find a verdict of either guilty or not 
guilty. And as of course you all are aware, your 

verdict must be reached by a unanimous vote. 

Are there any exceptions or requests? If so, you may 
come to the bench. 

(At the bench:) 
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Mr. Donner: If Your Honor please, we object to the 
failure of the Court to give the instructions as proposed, 
with the exception of those which you gave. 

I now have the originals of the proposed instructions, 
and may I lodge them with the Court? 

The Court: Yes, surely. 

Mr. Donner: The defense objects further to the charge 
in so far as it defines “deliberate and intentional” to be 
the opposite of mere inadvertence. 

The defense objects to the Court’s ruling as a matter of 
law that no rule or regulation of the United Nations 
excused the defendant from answering the question. 

The defense objects to the Court’s charge that the de¬ 
fendant’s belief in the efficacy of the rules and regulations 
of the United Nations were erroneous. 

The defense objects to the Court’s failure to submit to 
the jury the question of the effect on the deliberateness of 
the refusal of the defendant’s offer to purge. 

The Court: I think I will mention that, and 
206 mention that that is no defense. 

Mr. Donner: May I take an anticipatory excep¬ 
tion, Your Honor? 

The Court: Yes, you may. 

Mr. Donner: Finally, the defense objects to the failure 
of the Court to charge the jury that the word “aid” calls 
for information which could not have been available to 
the defendant without access to the files of the United 
Nations. 

The defense further objects to the failure of the Court 
to leave the meaning of the question and the word “aid” 
in the question to the jury. 

The Court: T don’t see how the meaning of the question 
is in issue. 

Mr. Donner: Well, Your Honor, we think it is in issue. 
We think that the jury has to find beyond a reasonable 
doubt whether or not this question called for information 
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which was privately known to her or known to her in her 
official capacity. 

The Court: Very well. 

(In open court:) 

Ladies and gentlemen of the jury, I omitted to mention 
to you something that perhaps I should have called to your 
attention. 

There has been offered in evidence and read by defense 
counsel, an affidavit which the defendant sent into 

207 the committee sometime subsequent to the hearing. 
This affidavit has no effect on this case. A person 

may not evade the duty of submitting to oral questioning, 
by letter or sending in an affidavit, giving only a partial 
answer to the question. So that you will ignore the fact 
that at a later date the defendant sent in an affidavit to 
the committee. 

Now, ladies and gentlemen of the jury, you will now re¬ 
tire. Upon reaching the jury room you will first select a 
foreman from amongst yourselves and then proceed to 
reach your verdict. This is a simple case and should not 
detain you long. 

• ••••••••• 

208 (Thereupon, at 2:10 o’clock p.m., the jury returned 
into the box and the following occurred:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman: We have. 

The Deputy Clerk: What say you as to the defendant 

Mary Jane Keenev? 

* * 

The Foreman: Guilty, as charged. 

The Deputy Clerk: Will the jury please rise! 

Members of the jury, your foreman says you find the 
defendant, Mary Jane Keeney, guilty as charged, and that 
is your verdict, so say you each and all? 

(The jury indicates in the affirmative.) 
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213 The Deputy Clerk: The United States v. Mary 
Jane Keeney. 

The Court: The Court will be glad to hear counsel. 

Mr. Donner: If Your Honor please, you stated that 
Mr. Hitz would get in touch with me with respect to 
whether or not the witness would cooperate with the com¬ 
mittee. Mr. Hitz did get in touch with me and asked me 
whether or not Mrs. Keeney would answer in full the 
question which had been put to her. I told him that Mrs. 
Keeney would so answer the question, Your Honor, and 
would cooperate with the committee in that respect. 

Mr. Hitz then investigated and discovered that the com¬ 
mittee had no further desire to hear Mrs. Keeney. I think 
that you should know that, Your Honor, because you 
specifically made a point of it when we last rose. 

If I may speak for a moment or two on the question of 
sentence— 

The Court: Before you proceed, Mr. Hitz, is Mr. 
Donner’s statement correct? 

Mr. Hitz: It is. I told the committee that Mrs. Keeney 
was not only willing to testify, but would not claim her 
privilege against self-incrimination on that particular 
topic, and they said that inasmuch as their investigation 
into this subject had been closed, that they didn’t care to 
hear her at this time. 

214 The Court: Very well. Now, I will hear you on 
the question of sentence. 

Mr. Donner: Your Honor, I would urge that the sen¬ 
tence in this case be suspended because the offense at best 
is a technical one. There is no showing of bad faith here. 
There was a bona fide attempt to purge, both immediately 
after the question was asked— 

The Court: No, I don’t think there was. I think that 
affidavit is not equivalent to oral testimony. 

Mr. Donner: But there was an attempt by the witness to 
submit herself to the direction of the committee. That 
appears in the letters which antecede the affidavit. Mrs. 
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Keeney’s lawyers said, If you want Mrs. Keeney in Wash¬ 
ington she will come to Washington to testify. 

I don’t think on this record it can be said there was any 
bad faith or any holding back on Mrs. Keeney’s part. 

I think also this is a little bit like what Judge Kennedy 
said in the Buchman case: At best there is involved here 
an issue of principle. The Government in this trial at 
least is vindicated. 

The Court: I always object to having other Judges 
quoted to me unless the case is reported, just as I would 
object to having some oral remark of mine quoted to 
another Judge unless it is something in writing. 

Mr. Donner: I am sure it isn’t reported, Your 
Honor. 

215 The Court: I am sure it isn’t. 

Mr. Donner: But there is a completely good faith 
here. There is no defiance of the committee, and I don’t 
think the ends of justice would be served either by incar¬ 
ceration or by a heavy fine. 

The Court: Is she willing to answer the question of the 
committee ? 

Mr. Donner: Yes, Your Honor. 

The Court: I will have her sworn and let her answer 
the question. Have her take the witness stand. 

Thereupon, 

Mary Jane Keeney/ 

being first duly sworn, was examined and testified as 
follows: 

By the Court: 

Q. Did anyone connected with the State Department aid 
you in securing your job or your position with the United 
Nations? A. Your Honor, I don’t know, for this reason, 
and I am not quite sure what you mean by the word “aid.” 

To me, when the question was put to me by the sub¬ 
committee, I interpreted the 'word “aid” to mean recom¬ 
mend. 
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I do not know who did recommend me for the position 
in the United Nations. Since I filed a written application 
listing thereon the supervisors under whom I had worked 
for many years, I do not know to whom the United 

216 Nations wrote for references, because that informa¬ 
tion is never disclosed to the applicant, to the 

Secretariat. 

If “aid” means influence, intercession, or undue pres¬ 
sure of any kind, the answer is no, for so far as I know, at 
the time T applied for employment in the United Nations 
in 194S I did not know anyone in the State Department. I 
made no effort to find out if I knew anyone. I did not write 
to anyone. I did not seek in any way to exercise any in¬ 
fluence. 

Q. Well, specifically, did anyone in the State Department 
intercede for you or urge that you be appointed? A. I 
cannot answer that question, Your Honor. 

Q. I am not now referring to inquiries written to per¬ 
sons whom you gave as reference. What I mean is this, 
or what the committee no doubt meant was this: 

Did anyone intercede for you? A. Not to my knowledge. 

Q. Well, then, why didn’t you say so when you were be¬ 
fore the committee? A. Because, Your Honor, I felt that 
I was under an obligation to follow the instructions which 
were given me in 1949. 

Q. You preferred that to the instructions given you by 

the chairman of the committee who instructed you to 

answer? A. It was not a question of dividing 

lovaltv. 

• * 

217 My feeling was that since I had taken the oath to 
the United Nations that I had to observe my instruc¬ 
tions until they had been waived by the Secretary-General. 

Q. I am quite sure there were no instructions which 
would have precluded you from answering that particular 
question. A. There was further in my mind, Your Honor, 
the fact of waiver, that if I answered one question which 
pertained to the United Nations—and you must remember 




I am not an attorney and I cannot myself, as a layman, 
decide these narrow questions— 

Q. Therefore you should have followed the chairman’s 
instructions. Complying with them would have protected 
you against any suggestion that you were guilty of any 
breach of faith. A. I did it in good faith, Your Honor. 

The Court: Mr. Hitz, would you care to ask Mrs. 
Keeney any questions? 

Mr. Hitz: Yes, I would like to ask a question if I may. 

The Court: Yes, indeed. 

Bv Mr. Hitz: 

Q. Do I understand you to say that you knew no one in 
the State Department when you applied for your United 
Nations job? A. To my knowledge I didn’t. 

218 Q. What year are you speaking of now? A. I am 
now speaking of the year 1948. 

You see I knew very few people in the State Department 
at any time, Mr. Hitz, since I was employed in the office of 
Foreign Economic Administration. 

When that office was liquidated at the beginning of 1946 
I was in Europe on a mission; I was blanketed into the 
State Department along with a number of other people. 
We were physically located in the LaSalle Building on 
Connecticut Avenue. My duties never led me to the State 
Department. Consequently I really knew practically no 
one, and the reason I cannot state categorically that I knew 
no one is this, that if some of the officers who were in 
FEA were blanketed into the State Department and re¬ 
mained there, then I did know some officials of the State 
Department. If they did not remain then I do not. I do 
not know what happened to them. 

Q. When you say you didn’t know anybody in the State 
Department, are you excluding from that people blanketed 
in, in the FEA? A. Yes. I am excluding from it, but you 
see I don’t know whether they were in the State Depart¬ 
ment in 1948, two years later. 
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Q. This morning when you answered the question, did 
you feel, as you said you did before the committee, that 
you might waive something if you answered one 

219 question? A. I had been advised by counsel that 
with respect to the privileges and immunities, that 

it was a privilege. 

I had gotten the idea, perhaps erroneously, that it was 
akin to the privilege under the Fifth Amendment, which 
some court decisions had held could be waived by the in¬ 
advertent witness. I did feel very strongly that I was 
under obligations to observe my instructions. 

Mr. Hitz: Your Honor, this witness has been sworn, 
this morning, has she not? 

The Court: Yes. This witness was sworn. 

I would like to ask you another question. The Court 
observes that when you appeared before the House Com¬ 
mittee on Un-American Activities in 1949, you were asked 
the question whether you were a member of the Communist 
Party, and you said no. 

The Witness: Yes. 

The Court: When you appeared before the same com¬ 
mittee in 1952 the same question was also asked and you 
refused to answer on the ground that your answer might 
tend to incriminate you. How do you reconcile those tw r o 
answers? 

The Witness: Your Honor, something has been omitted 
from the printed record of the hearing in 1949. 

I made a very brief statement at the time I was asked 
that question. It consisted of two paragraphs. The 
first paragraph appears in the hearing. I can’t tell 

220 you the page number but I know it is there. It is to 
the effect that if I were appearing before the com¬ 
mittee solely in my capacity as a citizen of the United 
States I would decline to answer that question on the 
ground of the First and the Fifth Amendments. 

I believe I said that I felt it was the duty of citizens 
to uphold the civil liberties which had been won for us in 
the past. 
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The second paragraph, which has been deleted and 
which was actually ordered deleted from the record, was 
this. However, I am appearing before this committee also 
in my capacity as an international civil servant. I have 
taken an oath to regulate my conduct with the United 
Nations only in view. I construe that as an obligation 
on my part to do nothing which in any way might harm the 
prestige of the organization which I have the honor to 
serve. For that reason, and that reason alone, I shall 
waive today what I consider to be my constitutional rights. 

The Court: And you answered that you were not a 
member of the Communist Party? 

The Witness: That is correct. 

The Court: But in 1952 you refused to answer the 
question on the ground that the answer might tend to in¬ 
criminate you. 

The Witness: Correct. At that time I was no 
221 longer a member of the Secretariat of the United 
Nations. In that case I was a citizen of the United 
States alone. 

The Court: If you were not a member of the Com¬ 
munist Party, why didn’t you say so? 

Mr. Donner: Your Honor, I object; this doesn’t con¬ 
cern this— 

The Court: Very well. If you object, very well, I shall 
discontinue this interrogation. 

Mr. Donner: Well, Your Honor, I don’t want to 
prejudice Mrs. Keeney’s rights; it just strikes me— 

The Court: Well, this is important, for this reason: 
The question in the Court’s mind is how bona fide was her 
attitude before the committee, and her other answers have 
a bearing on that question, and it is for that purpose and 
for that purpose alone that the Court is asking this ques¬ 
tion. 

However, if counsel feels the question should not be 
asked, the Court will not pursue the inquiry. 
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Mr. Donner: Very well, if you feel it will help you to 
ask the question I won’t object. 

The Court: Then why didn’t you say, in 1952, if you 
were not a member, that you were in fact not a member? 

The Witness: For this reason, that if I had been a 
private citizen only in 1949, and not also an international 
civil servant, I would have declined at that time on the 
grounds of the protection afforded me by the First 

222 and Fifth Amendments. 

The Court: By the Fifth Amendment you are re¬ 
ferring to the question of self-incrimination? 

The Witness: Yes. 

The Court: In other -words, if you had answered the 
question, that your answer would have incriminated you? 

The Witness: It was my understanding, Your Honor, 
that in these matters the privilege is open to every citizen 
of the United States, as a protection. 

The Court: It is, but do you understand what the 
privilege means? 

The Witness: I understand there has been considerable 
argument about it. 

The Court: The privilege is, and it is a traditional, time- 
honored privilege, that nobody has to furnish evidence 
against himself. 

The Witness: Yes. 

The Court: And that is what a person means when in 
answer to a question he asserts his privilege against self¬ 
incrimination. 

What he is practically saying under those circumstances 
is, if I answer this question I will be furnishing evidence 
against myself, and I don’t have to do that under the 
Constitution, and I refuse. You are practically saying 
that vour answer would be incriminating evidence 

223 against you, when you assert your privilege—when 
any person asserts the privilege. Do you understand 


that? 
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The Witness: I believe that there is not unanimity of 
opinion about that, Your Honor. 

The Court: Well, there is unanimity of opinion that you 
have the privilege, and there is also unanimity of opinion 
that when a person asserts his privilege, that circumstance 
cannot be used against him; but the exercise of the 
privilege means, of course, that if I answer the question I 
will be furnishing incriminating evidence against myself, 
and I am not impelled to do so; therefore, I refuse. That 
is what the assertion of privilege means. 

In fact, it is an admission that the answer would in¬ 
criminate the person and would help convict him of a 
crime. Under our law a person doesn’t have to help the 
Government convict him of a crime; therefore he may re¬ 
fuse to answer a question on that ground. 

Don’t you realize the implication of that answer, from 
a human standpoint? 

The Witness: I realize the implication of that answer 
in the minds of some people— 

The Court: In the minds of most thinking people who 
think things through. That’s what the assertion of 
privilege means. 

The witness who says, I decline to answer on the ground 
the answer might tend to incriminate me, is 
224 practically saying this. If I answer this question 
I will be furnishing evidence which will help the 
Government convict me of crime, and I am not obliged 
under the Constitution to render that assistance by the 
Government. 

That’s what the assertion of the privilege means. Have 
you ever thought of that? 

The Witness: I have thought about it. 

The Court: Well, do you want to answer the question 
whether you were or were not a member of the Communist 
Party? 

The Witness: Your Honor, for the same reason that I 
would not have answered that question in 1949, if I were 


151 


a citizen of the United States alone, because I believe it is 
the duty of every citizen who cares deeply for the tradi¬ 
tions of his country to affirm and uphold the constitutional 
protections which are afforded us— 

The Court: Well, do you claim that to answer that 
question would incriminate you? 

The Witness: I claim the protection of the First and 
the Fifth Amendments. 

The Court: I overrule the protection of the First Amend¬ 
ment because the First Amendment does not apply. The 
Fifth Amendment applies, and you have a right to claim 
your privilege under the Fifth Amendment; but in order 
to claim that privilege you have to state that to answer the 
question would tend to incriminate you. Do you so 
state? 

225 The Witness: In view of my principles I must 
so state. 

The Court: Well, now, suppose you state it. 

The Witness: In view of my very deep beliefs in the 
constitutional protections which have been won for us by 
my ancestors, among others, and my belief that a citizen 
must uphold those constitutional protections, I respect¬ 
fully decline to answer that question on the grounds of the 
Fifth Amendment. 

The Court: Well, on what ground? 

The Witness: I believe the words are, Your Honor, I 
am not compelled to bear witness against myself. 

The Court: You may step down. I will impose sentence. 

(The witness left the stand.) 

The Court: Mary Jane Keeney, it is the judgment of 
this Court that you be fined $250 and that you be im¬ 
prisoned in an institution to be designated by the Attorney 
General of the United States for a term of one year. The 
imprisonment part of the sentence will be suspended and 
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you will be placed on probation for one year, on condition 
that the fine be paid. 

(Thereupon the oath was administered to the defend¬ 
ant.) 

Mr. Donner: If your Honor please, may the defendant 
be admitted to bond pending appeal? 

The Court: Yes. In view of the fact that this is a mis¬ 
demeanor I would look more favorably upon such an 
226 application than I would in a felony case, but you 
must show that there are substantial questions. 

Mr. Donner: Yes, Your Honor. 

The Court: What are the substantial questions that you 
claim ? 

Mr. Donner: The substantial questions which I claim, 
Your Honor, among others are the following: 

First: That Mrs. Keeney validly relied on Articles 100 
and 105 of the charter; and Staff Rule 7, and that this 
question is a novel question, and an important question, 
which should be decided by a higher court, and ultimately, 
if necessary, by the Supreme Court. 

That the question of the applicability of the International 
Organization’s Immunities Act is an important question of 
law which has never been passed on, on review, and 
presents a substantial question of law. Your Honor. 

That the applicability of the Headquarters Agreement 
presents a substantial question of law, and the questions 
which I raised on our motion to dismiss are all of quite 
large substance which should be reviewed by the Court of 
Appeals. 

The Court: I will be glad to hear the Government. 

Mr. Hitz: We have no recommendation, Your Honor. 

The Court: I will admit the defendant to bail pending 
appeal. 

• *•••••••• 
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III. EXHIBITS 
Government's Exhibit No. 3 

Filed June 8, 1953 

To the United States Attorney for the District of Columbia: 

The undersigned, The President of the Senate of the 
United States, pursuant to Senate Resolution 2S3, an official 
engrossed copy of which is hereto attached, citing Mary 
Jane Keeney for contempt of the Senate, agreed to on the 
calendar day of March 17, 1952, does hereby, under the 
seal of the Senate, certify to you as the United States At¬ 
torney for the District of Columbia, an official printed copy 
of Senate Report No. 1213, Eighty-second Congress, 2d 
session, containing facts relative to the refusal of said Mary 
Jane Keeney to answer a certain question before a sub¬ 
committee of the Committee on the Judiciary of the Senate 
investigating the administration of the Internal Security 
Act and other internal security laws, pursuant to the fol¬ 
lowing resolutions: 

S. Res. 366 (Eightv-first Congress, 2d session). A reso¬ 
lution relating to the internal security of the United States, 
agreed to on December 21, 1950; and 

S. Res. 7 (Eighty-second Congress, 1st session). A reso¬ 
lution to increase the limit of expenditures under S. Res. 
366, Eighty-first Congress, relating to the internal security 
of the United States. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the Senate of the United States of 
America at the city of Washington, this the ISth day of 
March, A. D. 1952. 

Alben W. Barkley 
President of the Senate of 
(Seal) the United States. 

Attest : 

Leslie L. Biffle 

Secretary of the Senate 
of the United States. 
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S. RES. 283 

In the Senate of the United States, 

March 17 (legislative day, February 25), 1952. 

Resolved, That the President of the Senate certify the 
report of the Subcommittee to Investigate the Adminis¬ 
tration of the Internal Security Act and Other Internal Se¬ 
curity Laws of the Committee on the Judiciary of the 
United States Senate as to the refusal of Mary Jane Keeney 
to answer a certain question before the said subcommittee, 
together with all facts in connection therewith, under the 
seal of the United States Senate, to the United States At¬ 
torney for the District of Columbia, to the end that the said 
Mary Jane Keeney may be proceeded against in the man¬ 
ner and form provided by law. 

Attest: 

(sgd.) Leslie L. Beffle, 
Secretary. 

CALENDAR NO. 1145 
SENATE 

S2d Congress, 2d Session 
Report No. 1213 

PROCEEDINGS AGAINST MARY JANE KEENEY 
FOR CONTEMPT OF THE SENATE 


February 25, 1952.—Ordered to be printed 

Mr. McCarran, from the Committee on the Judiciary, 
submitted the following 

REPORT 

rto accompany S. Res. 283] 

The Special Subcommittee To Investigate the Adminis¬ 
tration of the Internal Security Act and Other Internal 
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Security Laws, of the Committee on the Judiciary of the 
United States Senate, as created and with authority given 
by the United States Senate under the terms of Senate 
Resolution 366, Eighty-first Congress, second session, and 
Senate Resolution 7, Eighty-second Congress, first session, 
caused to be issued a subpena to Mary Jane Keeney, 41 
King Street, New York, N. Y. The said subpena directed 
Mary Jane Keeney to appear before the Internal Security 
Subcommittee of the Committee on the Judiciary of the 
Senate of the United States on Monday, February 18, 1952, 
at 2:30 p. m., at their committee room, 424 Senate Office 
Building, Washington, D. C., then and there to testify rela¬ 
tive to the subject matters under consideration by said sub¬ 
committee. The said subpena was issued February 13, 
1952, and is set forth in words and figures as follows: 

United States of America 

Congress of the United States 

To Mary Jane Keeney, 41 King Street, 

New York, N. Y., Greeting: 

Pursuant to lawful authority, you are hereby commanded 
to appear before the Internal Security Subcommittee of 
the Committee on the Judiciary of the Senate of the United 
States, on Monday, February IS, 1952, at 2:30 o ’clock p. m., 
at their committee room, 424 Senate Office Building, Wash¬ 
ington, D. C., then and there to testify what you may know 
relative to the subject matters under consideration by 
said committee: Institute of Pacific Relations—Executive 
session. 

Hereof fail not, as you will answer your default under 
the pains and penalties in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of 
the United States, to serve and return. 
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Given under my hand, by order of the Committee, this 
13th day of February, in the year of our Lord one thousand 
nine hundred and fifty-two. 

(Signed) Pat McCarran, 

Chairman, Committee 
on the Judiciary . 

The said subpena was duly served, as appears by the re¬ 
turn made thereon by Michael W. Radice, deputy United 
States marshal for the southern district of New York, who 
was duly authorized to serve the said subpena. The return 
of the service by the said Michael W. Radice being en¬ 
dorsed thereon is set forth as follow’s: 

Received this writ at New’ York, N. Y., on February 14, 
1952, and on February 15, 1952, at 41 King Street, New’ 
York, N. Y., I served it on the within-named Mary Jane 
Keeney by leaving a copy thereof or a subpena ticket with 
her in person. 

William A. Carroll, 

United States Marshal, SDNY. 

By Michael W. Radice (Signed), 
Deputy United States Marshal, 
SDNY . 

The said Mary Jane Keeney appeared before the said 
subcommittee, pursuant to and in compliance with the said 
subpena, to give such testimony as required by virtue of 
Senate Resolution 366, Eighty-first Congress, second ses¬ 
sion. Mary Jane Keeney having appeared as a w’itness and 
having been asked a certain question pertaining to her ob¬ 
taining employment with the United Nations, w’hich ques¬ 
tion w T as pertinent to the subject matter under inquiry, 
made certain unresponsive replies constituting refusal to 
answ’er said question as disclosed in the record of the hear¬ 
ing held on February 18, 1952, in room 424, Senate Office 
Building, Washington, D. C., the full excerpt of said record 
pertaining to the appearance of Mary Jane Keeney at said 






hearing being annexed hereto and made a part hereof and 
designated “Annex I.” 

As a result of said Mary Jane Keeney’s refusal to an¬ 
swer the certain question as aforesaid pursuant to the in¬ 
quiry of the said subcommittee, as appears in the afore¬ 
mentioned excerpt of the record annexed hereto, the said 
subcommittee was prevented from receiving testimony and 
evidence concerning the matter committed to said subcom¬ 
mittee in accordance with the terms of the subpena served 
upon this witness. 

The said subcommittee was deprived, therefore, of an an¬ 
swer to a question pursuant to the said subcommittee’s in¬ 
quiry propounded to Mary Jane Keeney pertinent to the 
subject matter which, under Senate Resolution 366, Eighty- 
first Congress, second session, the said subcommittee was 
committed to investigate, and the refusal of the witness to 
answer such question is a violation of the subpena under 
which the witness was directed to appear and answer ques¬ 
tions pertinent to the subject matter under inquiry, and her 
persistent and illegal refusal to answer such question de¬ 
prived the said subcommittee of necessary and pertinent 
testimony and places this witness in contempt of the United 
States Senate. 

The subcommittee hearing at which said witness refused 
to answer the question as aforesaid was duly authorized by 
the following resolution of the said subcommittee, which 
was adopted by said subcommittee on January 18, 1951: 

Internal Security Subcommittee Minutes 

Thursday, January 18, 1951. 

The Special Subcommittee To Investigate the Adminis¬ 
tration of the Internal Security Act and other internal se¬ 
curity laws under Senate Resolution 366 (81st Cong.) of 
the Committee on the Judiciary, convened pursuant to spe¬ 
cial order at 10:50 a. m. in the committee room, room 424, 
Senate Office Building, Senator Pat McCarran, subcommit¬ 
tee chairman, presiding. 









Present: Senator McCarran, Senator Smith (North Caro¬ 
lina), Senator Ferguson, Senator Jenner and Senator 
Watkins. 

The chairman laid before the subcommittee the following 
resolution: 

Resolved by the Special Subcommittee, Appointed To In¬ 
vestigate the Administration of the Internal Security Act 
and Other Internal Security Laws Under Senate Resolu¬ 
tion 360 (Slst Cong.) of the Committee on the Judiciary, 
That pursuant to subsection (3) of rule XXV, as amended, 
of the Standing Rules of the Senate (S. Res. 180, 81st Cong., 
2d sess., agreed to February 1, 1950), a quorum of the sub¬ 
committee for the purpose of taking sworn testimony shall 
consist of one Senator of said subcommittee. 

On motion of Senator Ferguson, there being no objec¬ 
tion, the above resolution was adopted. 

In accordance with the resolution of January 18, 1951, 
the chairman of said subcommittee designated Senator 
Homer Ferguson as a subcommittee of one to administer 
oaths and to take sworn testimony on February 18, 1952. 
The said Mary Jane Keeney appeared and testified before 
the said subcommittee at a public hearing which was held 
on February 18, 1952, in room 424, Senate Office Building, 
Washington, D. C. 

The said subcommittee, having reported the foregoing 
facts and circumstances to the Committee on the Judiciary 
of the United States, with a recommendation that appro¬ 
priate action be taken for the purpose of citing Mary Jane 
Keeney for contempt by reason of her failure to answer 
a question, as aforesaid, pertinent to said subcommittee’s 
inquiry in the hearing conducted in Washington, D. C., on 
February 18,1952, the committee, at its regular meeting on 
February 25, 1952, took the following action: 

Committee on the Judiciary, Minutes of an Executive 
Meeting, Monday, February 25, 1952 
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Upon motion duly made by Senator Ferguson, and sec¬ 
onded by Senator O’Conor, the following resolution was 
adopted: 

Resolved , That the Committee present to the United 
States Senate, for its immediate action, a resolution requir¬ 
ing the United States Attorney for the District of Colum¬ 
bia to proceed against Mary Jane Keeney in the manner 
and form prescribed by law. 


Annex I 

Testimony of Mary Jane Keeney, 41 King Street, New 
York City; Accompanied by Saran Amerling, Esq., 
521 Fifth Avenue, New York 

Mr. Morris. Mrs. Keeney, will you give your full name 
and address to the reporter. 

Mrs. Keeney. Surely. Mary Jane Keeney, 41 King 
Street, New York City. 

Government's Exhibit No. 4 

United Nations Nations Unies 
New York 

Cable Address Unations Newyork Adresse Telegraphique 

11 March 1952 

File No.: LEG 240/080 Keeney 
Dear Mr. Amerling, 

By your letter of 7 March 1952 you have enquired whether 
United Nations Staff Rule 7 is applicable to a question 
whether anyone in the State Department aided Mrs. Mary 
Jane Keeney in obtaining employment with the United 
Nations. Staff Rule 7 has no application to such a ques¬ 
tion. As indicated in our previous letter, the Rule does 
not apply to matters within her personal knowledge prior 
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to her employment, as such matters would not be known 
to her by reason of her official position. 

Mrs. Keeney has apparently been under some misunder¬ 
standing as to the guidance offered her by the Director of 
Personnel in 1949, as the United Nations could not give 
her instructions on questions that might be asked her re¬ 
lating to her personal information or activities, even though 
bearing on her recruitment, rather than to unpublished of¬ 
ficial information of the United Nations itself. 

Yours very truly, 

A. H. Feller 
A. H. Feller, 

General Counsel and Prin¬ 
cipal Director, Legal De¬ 
partment 

Saram Amerling, Esq., 

521 Fifth Avenue, 

New York 17, N. Y. 

Excerpts from Defendant's Exhibit No. 12 

Filed June 8,1953 
Chapter and Section: 1-3 

Title: Restrictions on the Disclosure of Information 

UNITED NATIONS 

Restrictions on the Disclosure of Information 

POLICY 

Staff Rule 7—“Staff members shall exercise the utmost 
discretion in regard to all matters of official business. They 
shall not communicate to any other person any unpublished 
information known to them by reason of their official posi¬ 
tion except in the course of their duties or by authorization 
of the Secretary-General. This obligation does not cease 
with separation from service.” 
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Staff Rule 8—“Staff members shall not issue statements 
to the press, accept speaking engagements, or make radio 
addresses without receiving prior authorization from the 
Secretary-General.” (Not applicable to consultants). 

INTERPRETATION AND CONDITIONS 
Unpublished Information : 

The term “unpublished information” in Staff Rule 7 
above, is defined to include the contents of a letter or docu¬ 
ment or its arrival or dispatch; the closed proceedings of 
any council, committee, or other United Nations body; the 
appointment, resignation or any other confidential infor¬ 
mation concerning, staff member. 

The term “any other person” in Staff Rule 7 above, is 
defined to include not only persons outside the Secretariat 
but also staff members who are not directly concerned with 
the information by reason of their official duties. 

Press Conferences: 

The policy in Staff Rule S is interpreted to include the 
calling of “press conferences.” The term “press confer¬ 
ence” usually means “a formal calling together of repre¬ 
sentatives of the press for the purpose of making a state¬ 
ment and answering questions.” Such conferences are dis¬ 
tinguished from “statements to the press” which consist 
of individual press interviews or the imparting of infor¬ 
mation to the press for background purposes. 

1 September 1948 personnel Page: 15 

Revision No: 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

1. Whether the record established beyond a reasonable 
doubt that appellant did not properly invoke an immunity 
of the United Nations established by the Charter from the 
investigation by member states of its internal affairs or the 
compulsory disclosure of unpublished information relating 
to its internal administration. 

2. Whether under the Charter of the United Nations and 
the International Organizations Immunities Act appellant 
could be subject to legal process either to require her to 
answer a question relating to her appointment or for refus¬ 
ing to answer such question. 

3. Whether the initial interrogation or the subsequent 
indictment of appellant for refusing to answer a question 
concerning her appointment which she had been officially 
instructed not to answer constitutes an attempt by an organ 
of a member state of the United Nations to influence a staff 
member in the discharge of her responsibilities in violation 
of Article 100 of the Charter. 

4. Whether appellant should have been required to 
answer despite her assertion of the United Nations im¬ 
munity without prior consultation by the Senate Committee 
with the United Nations. 

5. Whether appellant’s response was a deliberate and 
intentional refusal or a tentative one conditioned upon 
either a waiver or a release by the United Nations of her 
international responsibilities. 

6. Whether the conviction must not be reversed because 
appellant effectively purged herself. 

7. Whether the court below was without jurisdiction over 
the subject matter herein in that the Congressional contempt 
citation and the indictment do not raise an actual case or 
controversy under the laws of the United States within 
the meaning and requirement of Article III of the Consti¬ 
tution of the United States. 

8. Whether the trial court’s conduct of the trial requires 
reversal. 
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United States Conrt of Appeals 

Foe the District of Columbia Circuit 


No. 11,752 


Mary Jane Keeney, 
Appellant , 

v. 

United States of America, 
Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction (App. 6) 
under an indictment charging violation of 2 U.S.C., Section 
192. The judgment was entered on March 25, 1953 (App. 
10). Notice of appeal was filed on March 20,1953 (App. 9). 
Jurisdiction of this Court is conferred by Section 17-101, 
D. C. Code and 28 U.S.C., Section 1291. 

STATEMENT OF THE CASE 

Appellant Mary Jane Keeney was employed as an editor 
in the Secretariat of the United Nations from June 1948 
to September 1951. As an international civil servant, and 
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by force of the Charter of the United Nations and the official 
Staff Regulations and Staff Rules of the United Nations, 
Mrs. Keeney was under solemn oath to abide bv her exclu- 
sively international responsibilities and discharge her duties 
under the authority of the Secretary-General with the 
interests of the United Nations only in view; to refrain from 
seeking, receiving, or accepting any instructions from any 
government or other authority external to the United 
Nations; to refrain from communicating to any other person, 
except in the specific course of official duties or by express 
authorization of the Secretary-General, any unpublished 
information on any matters relating to the administration 
or activities of the United Nations, even after separation 
from the service of the United Nations; to exercise under 
the direction of the Secretary-General such of the privileges, 
immunities and exemptions established by the Charter as 
are necessary to carry out official obligations and duties 
and to maintain the independent international status of 
the United Nations; and in the line of such duties to report 
matters involving privileges, immunities and exemptions to 
the Secretary-General “with whom alone it rests to decide 
whether they shall be waived” (Supp. I, p. 85 ; # DE 12, 
13, 14, App. 69). 

Accordingly when, on April 5, 1949, Mrs. Keeney was 
subpoenaed to appear before the House Committee on Un- 
American Activities (the appearance took place on May 24, 
1949), she reported the matter officially in a memorandum 
to the United Nations Bureau of Personnel and conferred 
with the Director of the Legal Department of the United 
Nations (DE id. 1; App. 54). 

• Supplement I consists of three affidavits by United Nations offi¬ 
cials, which were admitted into the record (App. 110). They are 
attached hereto for the convenience of the Court and reference to 
them hereafter will be made by the symbol, Supp. I, p. —. 

The three United Nations officials were subpoenaed to appear as 
witnesses on behalf of appellant both at the hearing on the motion 
to dismiss and at the trial. In order to obviate the necessity for 
their appearance at a time when the General Assembly of the United 
Nations was in session, a stipulation was entered into between ap¬ 
pellant and the Government agreeing to the introduction in evi¬ 
dence of their affidavits in lieu of oral testimony (DE 10; App. 110). 
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On May 20, 1949 she received from Mr. Georges Palthey, 
Director of the United Nations Bureau of Personnel, written 
instructions (including an original signed copy for submis¬ 
sion to the House Committee) which cited the applicable 
Staff Regulations and Rules regarding the obligations, 
privileges, immunities and exemptions of international civil 
servants when appearing before legislative committees of 
a member state, and stated specifically that (DE 2; App. 
54): 

“In pursuance of these provisions you are advised 
that you are not authorized to discuss the activities or 
administration of the Organization or any acts per¬ 
formed by or statements made by staff members in their 
official capacity. 7 ’ 

At the Senate Committee hearings which gave rise to 
the indictment in the present case, Mrs. Keeney stated that 
she had been further instructed by Mr. Palthey that if she 
were asked by the House Committee about her appointment 
to the United Nations Secretariat, she was to reply that 
matters of appointment were considered in the United 
Nations to be matters of internal administration on which 
she was not authorized to testify (GE 3; App. 35).* 


Subsequent to the denial of the motion to dismiss and at the time 
of the trial the Government stipulated that the affidavits of Messrs. 
Cox and Palthey (together with a number of other documents offered 
in evidence by appellant) could be offered in evidence as though 
their contents had been presented orally and subject only to objec¬ 
tions upon grounds of relevance and materiality (App. 53, 55, 56). 
The Government declined to enter into a similar stipulation with 
respect to the affidavit of Mr. Feller (App. 62) who had died prior 
to the commencement of the trial (DE 9, App. 61). The trial court 
initially excluded all three affidavits from evidence (App. 64-68) 
but reversed itself when the Government withdrew its objections 
(App. 108-110). 


• The former General Counsel and Principal Director of the Legal 
Department of the United Nations Secretariat, the late Abraham 
H. Feller, stated that he had “read the printed record of the testi¬ 
mony given by Mrs. Keeney,” and that he had noted that she had 
stated “on a number of occasions that she had been instructed that 
she should not testify about matters of internal administration.” 
Mr. Feller’s statement continues as follows: “Although I read the 
record of her testimony at the time of its becoming available, I did 
not at that time or at any time thereafter, take the position, either 






At the 1949 House Committee hearings* Mrs. Keeney 
was questioned (on June 9) about the circumstances of her 
United Nations appointment and was specifically asked by 
Mr. Tavenner, counsel of the House Committee, 

“Through whom did you obtain employment (at the 
United Nations)?” 

Although the Chairman of the Committee directed Mrs. 
Keeney to answer this question, she respectfully declined 
to do so on the basis of her United Nations obligations, privi¬ 
leges, immunities and exemptions under the Charter and 
the implementing Staff Regulations and Staff Rules, as she 
was instructed by United Nations authorities. The House 
Committee respected the grounds on which Mrs. Keeney 
had declined to answer the question and took no further 
action. (See appellant’s affidavit in support of motion to 
dismiss indictment, paras. 6 and 7 and Exhibit 3 attached 
thereto, pp. 271-272.) 

When on Friday, February 15, 1952 Mrs. Keeney was 
subpoenaed to appear on Monday, February 18,1952 before 
the Subcommittee on Internal Security of the Senate Judi¬ 
ciary Committee—the hearing involved in this proceeding— 
she was no longer an employee of the United Nations. How¬ 
ever, her obligation to respect unreservedly the confidential 
and privileged nature of matters relating to United Nations 
administration, affairs and activities, including unpublished 
information and acts relating to personnel appointments, 
■was still in complete force (Supp. I, p. 82). 

with her or the Bureau of Personnel, that she had taken an incorrect 
stand or misinterpreted the Staff Rule in question” (Supp. I, p. 64). 

Similarly there appears in the record the uncontradicted state¬ 
ment of Mr. Palthey with respect to Mrs. Keeney’s testimony in 1949 
that, “Under the staff rules and procedures of the United Nations, 
disciplinary action would be applicable to her for any violation of 
such written or oral instructions. Subsequent to the hearing I saw 
the printed record of her testimony. No attempt was made formally 
or informally to correct or deny the position which she had there 
taken on the authority of her instructions” (Supp. I, p. 70). 

* These hearings are attached as Exhibit 3 to the affidavit of ap¬ 
pellant submitted in support of motion to dismiss the indictment. 
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It was not possible for Mrs. Keeney to report to, and 
receive interpretations and instructions from the Secretary- 
General of the United Nations or to transmit the matter 
to the Secretary-General through the office of the Director 
of the Bureau of Personnel prior to her appearance before 
the United States Senate Subcommittee on Monday, Febru¬ 
ary 18, 1952, at 2:30 P.M., since she had received the sub¬ 
poena on Friday, February 15, at 6:30 P.M., after the 
United Nations headquarters building had closed for the 
weekend (Appellant’s affidavit, para. 10). She had to en¬ 
train for Washington, D.C. on Monday morning no later 
than the hour at which the headquarters building opened 
for work; and Mr. Feller who had been concerned with these 
matters prior to Mrs. Keeney’s appearance before the 
House Committee in 1949, had not yet returned from the 
sixth session of the United Nations General Assembly in 
Paris (Supp. I, p. 64; Appellant’s affidavit, para. 10). 

Thus, when Mr. Morris, the special counsel of the Senate 
Subcommittee asked Mrs. Keeney at the February 18,1952 
hearing, 

“Did any one in the State Department aid you in 
obtaining employment with the United Nations?” 

she was compelled to respectfully decline to answer the 
question on the basis of the Charter and the Staff Regula¬ 
tions and Rules of the United Nations (including Staff Rule 
7), as authoritatively interpreted by United Nations officials 
in an identical situation in 1949 (GE 3, supra). 

On no less than five separate occasions in the course of 
the hearing, Mrs. Keeney explained that answering the 
question created a direct conflict with her obligations as a 
former member of the United Nations Secretariat. 

Thus when she was first asked the question involved here 
she said: 

“Mrs. Keeney. It represents this difficulty, that when 
I appeared as a witness before the House Committee on 
Un-American Activities in June 1949, I was under 
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instructions from the Bureau of Personnel of the 
United Nations that on matters of appointment and all 
matters of internal administration I was not author¬ 
ized to testify. 

This comes under the staff rules and regulations with 
respect to unpublished information, and with respect 
to unpublished information a member of the Secretariat 
is bound under staff rule 7, even after separation from 
the service of the United Nations, to observe the 
sanctity of unpublished information.” 

When asked for the ground of her refusal she stated: 

“Mrs. Keeney. No; the instructions previously made 
to me were on the basis of many more rules and regu¬ 
lations as well as articles 100, 103, and I believe article 
105 of the Charter.” 

When invited to make the record complete, she insisted: 

“Mrs. Keeney. I decline to answer the question 
because of my previous instructions under rules and 
regulations, article 100, 103, and I believe also 105 of 
the Charter, and also specifically staff rule 7, the 
pertinent line of which reads: ‘This obligation does 
not cease with separation from the service’.” 

When again asked to explain the basis of her refusal, she 
said: 


“Mrs. Keeney_My conduct in this matter is regu¬ 

lated, originally, by specific instructions from the 
Bureau of Personnel, which I assume had the benefit of 
the advice of international lawyers. ” 

Finally, she adopted the statement of her attorney: 
“Mr. Amerling. . . . Her present understanding of 
her obligations in this respect are based upon the 
official instructions which were originally given to her 
which covered precisely this area of information. So 
that it is on the basis of having previously gotten 
official rulings and instructions from the U.N. per¬ 
sonnel, and the presumption that they understand the 
coverage and the intent, or intended coverage, of that 
section that she takes the position she presently takes. 
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“Mr. Sourwine. Do you adopt that as your answer? 

“Mrs. Kenney. Yes.” 

In response to Mrs. Keeney’s efforts to ascertain whether 
or not her responses, which had duplicated those she had 
previously made in 1949 pursuant to official United Nations 
instructions, continued to conform to the United Nations’ 
views with respect to the scope of her obligations, she made 
inquiry of the United Nations Legal Department (Supp. I, 
pp. 64, 66).* She was told on March 11, 1952 that the rule 
upon which she had placed reliance “does not apply to 
matters within her personal knowledge prior to her employ¬ 
ment, as such matters would not be known by reason of her 
official position” (Supp. I, p. 65). 

At the trial evidence was introduced dealing both with 
the nature of the United Nations recruitment process and 
the applicability to the recruitment process of regulations 
and rules forbidding unauthorized communication of official 
information (Supp. I, pp. 68, 69). The record shows that 
form letters requesting a candid appraisal of an applicant 
for United Nations employment are sent to a selected group 
of individuals from among those listed in the application 
form. The replies -which are made to the request as well as 
the subsequent evaluations of such replies “are considered 
by the United Nations to be a part of its confidential archives 


• Through her then attorney, Saram Amerling, Esq., Mrs. Keeney 
telephoned (February 26, 1952) and wrote (March 7, 1952) to United 
Nations officials regarding this matter. Mrs. Keeney’s attorney also 
wrote to the Senate Judiciary Committee (February 27, and March 
11, 1952) to inform the Committee of the inquiries initiated with the 
United Nations: to state again that Mrs. Keeney had no personal 
desire or intent to obstruct the Committee’s investigation; to re¬ 
iterate that it was only the United Nations obligations and privileges 
which precluded an answer on February 18, 1952 to the particular 
question put by the Committee: and to declare that if her United 
Nations privilege was waived Mrs. Keeney was prepared to answer 
the Committee’s question freely and fully either by appearance or 
affidavit, as the Committee should desire, or direct. No replies were 
received to these letters addressed to the Senate Judiciary Committee 
(Appellant’s affidavit, page 101, paras. 13, 14, Exhibits 8 and 9). 


s 


and therefore inviolable and not subject to being made public 
unless by waiver of the Secretary-General.”* 

On October 10, 1952 the Secretary-General in a note to 
members of the staff again made it clear that information 
of the kind which appellant would necessarily have to reveal 
in answering the question put to her is subject to United 
Nations privilege. He told the staff that they “are not 
authorized to testify with regard to official activities of the 
United Nations and do not have the right to waive the 
immunitv conferred bv law. Thev are authorized to answer 
questions which are matters of public record regarding their 
position as staff members, such as title, job description, 
compensation, date of appointment, and the like” (Supp. I, 
p. 64). 

The statement of Mr. Feller points out that the privileges 
and immunities of the United Nations were made binding 
upon Mrs. Keeney by the Staff Rules and Regulations. 
These, together with certain “Interpretations and Condi¬ 
tions” are contained in the Administrative Manual of the 
United Nations (Supp. I, pp. 62, 63). These materials, to 
which Mrs. Keeney was referred in 1949 provide (Staff 
Rule 7) that staff members may not communicate to any 
other person any unpublished information known to them 
by reason of their official position except in the course of 
their duties or as authorized by the Secretary-General 
(Supp. I, p. 63). The “Interpretations and Conditions” 
further defined “unpublished information” to include, 
infer alia, “the appointment, resignation or any other con¬ 
fidential information concerning a staff member” (Supp. I, 
p. 63). Both the Rule and its official interpretation were 
created, the record shows, “in order to make the privileges 

• The United Nations, in response to a subpoena to produce a com¬ 
munication to one of Mrs. Keeney’s references, produced a letter 
addressed (by a curious coincidence) to a former member of the 
State Department. With respect to this letter the United Nations 
asserted that it is “entitled to inviolability within the terms of Sec¬ 
tion 2 (c) of the International Organizations Immunities Act and 
Article 105 of the Charter.” It was produced upon the basis of a 
specific waiver of immunity. The letter thus produced was the only 
letter of reference in Mrs. Keeney’s personnel file, having found its 
wav there only because it never reached the addressee (Supp. I 
p. 69, 75). 
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and immunities of the organization obligatory upon its em¬ 
ployees or ex-employees, except as the Secretary-General 
might otherwise authorize” (Supp. I, pp. 63, 64). 

Dealing specifically with the March 11th statement 
referred to above, Mr. Feller asserted that it was not an 
official ruling, nor was it intended to constitute a waiver 
of any privilege of the United Nations. Most importantly, 
the letter “did not give consideration to any possibility that 
the question might involve information contained in letters 
from third parties in answer to personal inquiries by the 
United Nations and which would be kept confidential within 

his personal file. [Mr. Feller’s] letter_of March 11,1952, 

was therefore not intended to alter or narrow the official 
interpretation of Staff Rule 7 which [has been] given above” 
(Supp. I, p. 65). 

Deeming the letter of March 11 to constitute a waiver, 
Mrs. Keeney took immediate steps to answer the question 
which she had previously declined to answer. 

Not having heard from the Committee in response to her 
earlier letters of February 27 and March 11, 1952 (see 
supra), Mrs. Keeney naturally could not appear before the 
Committee to answer the question and therefore she sent 
to the Committee an affidavit sworn to on March 17, 1952 
answering the question. Mrs. Keeney’s answer fully stated 
that to her knowledge she alone had initiated her applica¬ 
tion for United Nations appointment and that she had no 
knowledge of the nature and content of any United Nations 
personnel inquiries and responses to those inquiries in con¬ 
nection with her appointment to her United Nations post 
(DE7; App. 58).* 

On June 25, 1953, appellant filed a motion to dismiss 
the indictment upon the grounds inter alia , that the ques¬ 
tion asked involved a subject matter which was privileged 
and immunized under the United Nations Charter (includ¬ 
ing the implementing staff regulations and rules) and the 

• The reasons for the Committee’s rejection of Mrs. Keeney’s re¬ 
peated efforts to reconcile her felt obligations to the United Nations 
with her duty to testify as well as her ultimate response to the 
question were based, as we shall show, upon the Committee’s desire 
to force a judicial test of the issues. 
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International Organizations Immunities Act; that the 
alleged refusal to answer was an act performed in pur¬ 
suance of official obligations of a United Nations staff 
member and thus made immune to legal process by the 
Charter and statute referred to above; that the court w r as 
without jurisdiction in that the contempt citation did not 
raise a case of controversy within the meaning of Article 
III of the Constitution; that the defendant had effectively 
purged herself, and that there were less than 12 members 
of the Grand Jury which voted the indictment who were 
impartial and free from prejudice and bias against the 
defendant (App. 8). 

On November 4, 1952 Judge Curran denied appellant’s 
motions (App. 8). After a jury trial before Judge Holtzoflf, 
appellant was found guilty of contempt as charged and 
sentenced to a fine of $250 and to imprisonment for a period 
of one year. The latter portion of the sentence was sus¬ 
pended and appellant was placed on probation (App. 6, 7). 

During the course of the trial, the trial court handed down 
an opinion denying appellant’s motion for acquittal (App. 
116-121). It is reported at 111 F. Supp. 233. 

SUMMARY OF ARGUMENT AND STATEMENT OF POINTS 

I 

The scope of the privileges and immunities encompassed 
in Articles 100 and 105 of the Charter, which binds all mem¬ 
ber states, includes all matters relating to the functions of 
the United Nations and the exercise by its staff members of 
duties and obligations. These privileges and immunities 
are not subjective in character but apply to a particular area 
or activity -without regard to the character of the staff 
member asserting the privilege or the degree of personnel 
knowledge which the individual may have concerning the 
subject matter inquired into. 

Because these all-important privileges and immunities are 
binding only upon and between governments, an implement¬ 
ing structure of regulations and rules is authorized by the 
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Charter and has in fact been created. This implementing 
material makes the immunities binding upon the staff and 
defines their scope; in so far as relevant here, they impose 
a confidence upon the staff members not to disclose unpub¬ 
lished information even after separation from the service 
and permit only the Secretary-General to decide whether 
the immunity is to be waived. Of the greatest importance 
here is the fact that the material immunized is specifically 
defined to include matters relating to the “appointment” 
of a staff member. Indeed this is scarcely surprising, since 
matters of appointment are indispensable to the functioning 
of the organization. 

It cannot be contended in the light of the record that the 
question would not require a disclosure of materials con¬ 
tained in the United Nations files, for such materials were 
specifically designated as privileged when they were sub¬ 
poenaed for production in the trial. The court ’s conclusion 
that no such disclosure was called for ignores not only these 
facts of record but the common-sense proposition that in¬ 
formation concerning “aid” necessarilv calls for a dis- 
closure of activities affirmatively contributing to the result 
of employment. These activities are conducted internally 
in the United Nations and, as has been stated, are reported 
in documents which are considered confidential. 

n 

Appellant’s position is fortified by the circumstance that 
the International Organizations Immunities Act immunizes 
from legal process acts performed in an official capacity. 
The refusal to answer is plainly such an act since appellant 
was officially sworn and obligated not to reveal matters of 
appointment. It was the purpose of this statute to eliminate 
such conflicts between the demands of the host state or its 
private citizens and the responsibilities to the international 
organization. Appellant’s position is further fortified by 
the circumstance that she had previously declined to answer 
precisely the same question in 1949 and her superiors had 
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in no way differed from her interpretation of her instruc¬ 
tions as to her responsibilities. 

A more recent statement by the Secretary-General like¬ 
wise makes it clear that the International Organizations 
Immunities Act creates a protection against the disclosure 
of United Nations internal matters which are not of public 
record. And the courts have frequently held that a liberal 
construction of this statute is in harmony with its purposes. 
The legislative history of the statute likewise makes it clear 
that the self-interest of this Government requires full sup¬ 
port of United Nations immunities and this is so with 
reference to the hiring process itself. Indeed if the hiring 
process were not surrounded with immunity a serious threat 
to the independence of the Secretariat w’ould be posed. 

We do not contend that we are dealing here with a diplo¬ 
matic immunity, as the court below: apparently thought. The 
immunity here is functional and fully protects against 
forced disclosure of matters of appointment. The reliance 
of the court below upon an alleged failure of the United 
Nations to notify the Secretary of State is misplaced since 
that notification was effectively made and since in any event 
the purpose of notification is wholly unrelated to the situa¬ 
tion presented here. 

m 

If we are correct in our view that appellant’s inter¬ 
national responsibilities included a duty not to disclose the 
manner in w’hich appellant obtained her appointment, then 
it was improper of an organ of a member state to seek to 
influence her in the discharge of this responsibility. Article 
100 of the Charter prohibits such pressures. 

While the immunities provision of the Charter protect 
generally against external intervention, Article 100 protects 
specifically against the intervention of member states. 

Imbedded in the functional essence of the Charter is the 
recognition that the Organization could not possibly survive 
as an independent entity without immunity from influences 
or controls of any kind over the responsibilities of Secre- 
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tariat members. The background of the Charter is replete 
with the insistence that an international secretariat could 
only be obtained if complete insulation from the influence 
of member states were guaranteed. The United States itself 
through its chief executive has stressed the importance of 
the scrupulous observance of Article 100 of the Charter. 

IV 

It cannot be the law that an individual who asserts an 
immunity on behalf of an organization of which he is a 
member must plead and prove such immunity at his peril. 
Such seems to have been the view of the Senate Committee 
and of the trial court. To require such heroism in the 
assertion of an immunity would endanger its proper appli¬ 
cation and would ignore the principle that every host state 
is obliged to prevent a violation of the immunity which it 
has accorded. Where, as here, an immunity was in good 
faith asserted by an individual unquestionably capable of 
so asserting it, it was a minimal responsibility of the Senate 
Sub-committee to consult with the organization on whose 
behalf the immunitv was asserted. 

And even if we are wrong in this it seems plain that 
appellant could not be held for a deliberate refusal to 
answer. Her refusal was conditioned upon a waiver or 
release by the Organization. Since she in fact offered to 
answer, if the Organization regarded the immunity as no 
barrier to an answer, she could not be held in contempt. 
Any other view of the matter would seriously strain our 
traditional protection of immunities and undermine an 
important concept governing our foreign relations. 

V 

The record shows that appellant expressed her complete 
willingness to answer the question and in fact communi¬ 
cated that answer to the Senate subcommittee. The Chair¬ 
man of the committee conceded that she had offered to 
answer the question. Where such authoritative concession 
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is present and where the answer has in fact been made, the 
entire justification for the exercise of Congressional con¬ 
tempt power vanishes. Contempt was voted here not to 
remove a legislative obstruction or to direct sanctions 
against it but rather because of the possibility that the 
witness might refuse to answer other questions. 

The Government in the court below conceded that com¬ 
pliance could eliminate the contempt but urged that the 
offer to purge was made in the wrong forum and under 
improper circumstances. But the effect of the Government’s 
position is to make it impossible ever for a witness to purge 
through compliance. 

It is quibbling to contend that the appellant did not fully 
answer the question in her affidavit. She stated that no 
one in the State Department had urged her to make appli¬ 
cation for appointment; that as far as her own knowledge 
went, she had filed a routine application giving references, 
but she had no way of knowing what had turned up as a 
result of investigation of her references by the United 
Nations. 

VI 

Although requested to do so the court below refused to 
permit the jury to determine the meaning of the question 
put to appellant and in particular the word “aid.” This, as 
the court itself conceded, was a question of fact and a most 
important one concerning which appellant was improperly 
denied a jury trial. 

The court below likewise improperly permitted the jury 
to hear lurid and prejudicial testimony on the issue of 
pertinency over strenuous objection. The court’s exposure 
of the jury to this inflammatory material is all the more 
noteworthy since it denied appellant the opportunity to 
present evidence to the jury on the ground that it involved 
matters of law. 

The court also improperly excluded certain defense ex¬ 
hibits including appellant’s testimony in an earlier hearing 
as well as correspondence both with the Subcommittee and 
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the United Nations. The former exhibit is relevant to the 
important issue whether the refusal to supply the informa¬ 
tion sought here was an official act within the meaning of 
the International Organizations Immunities Act. The latter 
exhibit throws light on the issue of whether the refusal was 
deliberate and intentional or merely conditional as well as 
on the question whether appellant had removed the contempt 
by compliance. 


ARGUMENT 
POINT I 

UNPUBLISHED INFORMATION RELATING TO UNITED 
NATIONS AFFAIRS. ACTIVITIES AND INTERNAL 
ADMINISTRATION IS EXEMPT FROM. AND IMMUNE 
TO. INVESTIGATION. INTERFERENCE OR CONTROL 
BY ORGANS AND AGENCIES OF MEMBER STATES. 

The international independence and immunities of the 
United Nations, including the independence and immunities 
of staff members of the United Nations Secretariat, are 
established and guaranteed explicitly by the Charter of the 
United Nations, 59 Stat. 1035. 

The Charter provides: 

“Article 100 

“1. In the performance of their duties, the Secretary- 
General and the Staff shall not seek or receive instruc¬ 
tions from any government or from any other authority 
external to the Organization. They shall refrain from 
any action which might reflect on their position as 
international officials responsible only to the Organi¬ 
zation. 

“2. Each member of the United Nations undertakes 
to respect the exclusively international character of 
the responsibilities of the Secretary-General and the 
staff and not to seek to influence them in the discharge 
of their responsibilities.” 

“Article 105 

“1. The Organization shall enjoy in the territory of 
each of its members such privileges and immunities as 
are necessary for the fulfillment of its purposes. 
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“2. Representatives of the members of the United 
Nations and officials of the Organization shall similarly 
enjoy such privileges and immunities as are necessary 
for the independent exercise of their function in con¬ 
nection with the organization. 

“3. The General Assemblv may make recommenda- 
tions with a view to determining the details of the 
application of Paragraphs 1 and 2 of this Article or 
may propose conventions to the members of the United 
Nations for this purpose.” 

Clearly, the scope of privileges and immunities encom¬ 
passed in Articles 100 and 105 of the Charter of the United 
Nations covers all matters relating to the functioning of 
the United Nations and the exercise of the duties and obliga¬ 
tions of United Nations staff members. 

The question which we consider first is whether the United 
Nations enjoys an immunity from an investigation on the 
part of an organ of a member state of its recruitment or 
personnel appointment process.* 

The issue is not, as the court below erroneously treated 
it, whether Mrs. Keeney enjoyed a testimonial privilege of 
some kind. We are not dealing with a question of municipal 
law related to the circumstance under which a communica¬ 
tion between employer and employee becomes privileged. 
The issue cannot be made to turn on whether it was subjec¬ 
tively possible for Mrs. Keeney to answer the question in 
focus without drawing upon the knowledge of official United 
Nations matters acquired after she became a staff member.** 
Neither the appellant’s knowledge nor her ignorance of the 
facts constituting an answer to the question is importantly 
relevant to whether she could be required to answer it with- 

* We consider later whether the interrogation of Mrs. Keeney con¬ 
stitutes a violation of the obligation to respect the international 
character of her responsibilities and an invasion of her duty to re¬ 
frain from any action which might compromise her exclusively inter¬ 
national responsibilities. 

• • We insist, however, that it was impossible for Mrs. Keeney to 
answer accurately the question put to her without disclosing facts 
which could be acquired only from her file. The trial court’s con¬ 
clusion to the contrary (111 F. Supp. at 235) is contradicted by the 
record (Supp. I, p. 69). 
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out a waiver from the United Nations. If it were otherwise, 
the scope of the Organization’s immunity would vary from 
situation to situation in accordance with the extent of per¬ 
sonal, rather than official, knowledge which a particular 
staff member might have of the Organization’s affairs. If 
recruitment or appointment of personnel is properly an 
internal affair of the Organization, then it may not be 
inquired into because the Charter solemnly binds the United 
States not to do so. Nor is the issue posed here in any way 
affected either by the circumstance that Mrs. Keeney is a 
United States national or by the circumstance that she was 
asked concerning her own recruitment. If the Charter (and 
its implementing regulations, rules and interpretations) 
bars a Senate Committee from interrogating the Secretary- 
General of the United Nations concerning whether anyone 
in the State Department aided Mrs. Keeney in obtaining 
employment with the United Nations, its inhibitory scope 
does not shrink when the question is addressed to another 
member of the Secretariat. 

It is important to stress here that the privileges and 
immunities which attach to the United Nations are not a 
casual or incidental aspect of its functioning. Unless such 
privileges and immunities are respected the independence 
of the international organization becomes forfeit. The com¬ 
mon interests of the member states participating in the 
organization demand such untramelled independence. 

The foundations of this independence are in the Charter. 
But, of course, the Charter as a treaty is binding only upon 
and between governments. It would be of little use to an or¬ 
ganization to require governments to assure the immunity of 
its internal administration if the organization could not 
prevent its own staff from revealing the details of its in¬ 
ternal operations. 

An implementing structure of regulations, rules and inter¬ 
pretations is required. Indeed, in contrast to other Articles 
of the Charter which imply the need for further implement¬ 
ing action, Article 105, Section 3 expressly authorizes it. 

This implementing material serves two purposes. One, 



as we have already noted, is to make effective the immuni¬ 
ties granted to the Organization and thus convert them from 
abstractions into realities by making them binding upon 
the staff. The second vital purpose of this material is to 
define the subject matter which is privileged. 

This body of regulations, rules and interpretations 
adopted by the General Assembly and promulgated by the 
Secretary-General guarantees and details the scope of the 
independent international status of the Secretariat; the 
inviolability of United Nations archives, documents and 
property; the exemption of United Nations activities and 
administrative affairs from any control in astigation or 
process of all external authorities; and the official sworn 
obligation of all staff members to respect and protect the 
independence and the immunities of the United Nations 
Organization. See United Nations Staff Regulations 4, 5, 
and 6 and United Nations Staff Rules 2, 3, 4, 6, 7 and 15 
set out in Supplement I attached hereto. 

These regulations and rules were in full force and effect 
both during the period of appellant’s employment in the 
United Nations and on February IS, 1952, the date of the 
Subcommittee hearing involved here. 

Staff Regulation 5 adopted by the General Assembly 
provides as follows: 

“Members of the staff shall exercise the utmost dis¬ 
cretion in regard to all matters of official business. 
They shall not communicate to any person any un¬ 
published information known to them by reason of 
their official position except in the course of their duties 
or by authorization of the Secretary-General.” 

Staff Rule 7, summarizing the obligation to refrain from 
communicating any unpublished information relating to 
United Nations affairs, activities and administration, includ¬ 
ing the obligation to so refrain even after separation from 
the services of the United Nations, provides: 

“Staff members shall exercise the utmost discretion 
in regard to all matters of official business. They shall 
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not communicate to any other person any unpublished 
information known to them by reason of their official 
position, except in the course of their duties or by 
authorization of the Secretary-General. This obligation 
does not cease with separation from the service.” 
(emphasis supplied) 

And Staff Rule 15 holds that the immunities and privileges 
attached to the independent international status of the 
United Nations and the duties and obligations of its staff 
members, may be waived only by the Secretary-General. It 
states: 

“The immunities and privileges attaching to the 
United Nations by virtue of Article 105 of the Charter 
are conferred in the interest of the Organization. They 
furnish no excuse to the staff members who enjoy them 
for nonperformance of their private obligations or 
failure to observe laws and police regulations. In any 
case where these privileges and immunities arise, the 
staff member concerned shall immediately report to 
the Secretary-General with whom alone it rests to de¬ 
cide whether they shall be waived.” (emphasis sup¬ 
plied) 

Appended to Staff Rule 7 are certain “interpretations 
and conditions” reading in part as follows: 

“The term ‘unpublished information’, in Staff Rule 
7 above, is defined to include the contents of a letter 
or document or its arrival or dispatch; the closed 
proceedings of any council, committee, or other United 
Nations body; the appointment, resignation or any 
other confidential information concerning staff mem¬ 
bers.” 

If we were to examine the issue whether the question 
called for the disclosure of privileged subject matter without 
the aid of any interpretation by the United Nations or of 
recorded facts with respect to the United Nations recruit¬ 
ment process, it would be apparent that the process of 
recruitment and appointment is one which is necessary for 
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the exercise of United Nations functions. It would be 
difficult to conceive how an organization could remain inde¬ 
pendent if recruitment or appointment activities could be 
investigated by a member state. 

The Organization surely cannot maintain such an inde¬ 
pendent status if those who comprise the Secretariat of the 
Organization are subject initially to investigation or con¬ 
trol by external authorities. Therefore, the immunity of the 
entire United Nations hiring process and machinery stands 
as the prime foundation of the structure of international 
independence. See the authorities discussed under Points 
II and III below. 

It is uncontradicted in the record that the United Nations 
considered the scope of its immunity to include “the ap¬ 
pointment” of a staff member. Matters relating to the ap¬ 
pointment of staff members were deemed to constitute “un¬ 
published information” not to be communicated under Reg¬ 
ulation 5 and Rule 7. The untenable effect of the trial court’s 
opinion to the contrary is to rule that the General Assembly 
and the United Nations exceeded their powers in clothing 
this matter with a privileged character. For surely it can¬ 
not be denied that the question whether anyone aided appel¬ 
lant in obtaining employment is one which, even superficially 
examined, relates to the employment or recruitment process. 

But we need not rest upon such general considerations. 
The record contains a concrete description by the United 
Nations Bureau of Personnel of the appointment process in 
the United Nations. This statement (Supp. I, p. 69) makes 
the following clear: 

(1) Before a candidate for employment can become a staff 
member he must fill out an application form listing ref¬ 
erences. 

(2) A group of these references is then consulted through 
letters by the United Nations. 

(3) The replies to these letters are then evaluated. The 
application form, the reply and the evaluations are all con- 
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fidential documents deemed by the United Nations to be 
privileged. 

We are at a loss to comprehend how the court below could 
have reached the conclusion that the question “does not 
call for the disclosure of any information known to the wit¬ 
ness by reason of her official position” (111 F. Supp. at 
235). Manifestly the question whether any one in the State 
Department aided the appellant necessarily involves an 
evaluation of the personnel file and the considerations which 
influenced the United Nations authorities to recruit and 
hire the appellant. It is quite true that the appellant might 
know the names of those she gave as references. She had no 
means of knowing to which persons letters of inquiry were 
sent, or whether these individuals had aided her; indeed 
some of them may have harmed her efforts to obtain employ¬ 
ment. Or, as is precisely the case here, the particular State 
Department reference given by the appellant could not be 
reached and hence neither “aided” nor injured the appel¬ 
lant’s ultimate employment by the United Nations. The 
plain fact is that one cannot conceivably “aid” another in 
obtaining employment in the United Nations unless affirma¬ 
tive or favorable sponsorship factors actually are effectively 
introduced into the hiring considerations, and unless the 
efforts of appellant’s references contributed to a result. But 
all these matters are confidential matters constituting inter¬ 
nal administrative affairs not publicly disclosed in any way. 

Is it not then abundantly clear that in asking appellant 
whether anyone in the State Department aided her in ob¬ 
taining employment with the United Nations, the Senate 
Committee was acting in the sphere of United Nations em¬ 
ployment policies and practices? But the activities of the 
United Nations in the recruitment of particular staff mem¬ 
bers comprise official administrative matters. Information 
respecting these activities and particularly any specific mat¬ 
ter of recruitment is not published or in any way communi¬ 
cated to the public. Further, the considerations involved in 
the recruitment of a staff member, such as appellant, are 
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not matters of general publication or public information; 
what may have influenced or instigated the United Nations 
authorities to hire appellant is strictly a confidential matter 
of internal administration. Materials on personnel investi¬ 
gations, reference checks, recommendations or the sponsor¬ 
ship of particular applicants who are hired as staff mem¬ 
bers all constitute part of the inviolable archives and the 
confidential unpublished information of the United Nations. 

Finally, because it would appear that the trial court erred 
in this regard, it is necessary to say a word with respect 
to the meaning of the term in Regulation 5 and Rule 7 
“known to them by reason of their official position.” The 
purpose of this term is to distinguish the immunity accorded 
a member of an international organization from a diplo¬ 
matic immunity to differentiate personal immunity from 
functional immunity. Compare in this regard Section IS (a) 
of the Convention on the Privileges and Immunities of the 
United Nations; the Articles of Agreement of the Interna¬ 
tional Bank for Reconstruction and Development (Art. 7, 
Section 8 (i)), and International Monetary Fund (Art. 9, 
Section 8 (i)). 


POINT n 

THE APPELLANT COULD NOT BE SUBJECT TO LEGAL PROCESS 
EITHER TO REQUIRE HER TO ANSWER THE QUESTION 
INVOLVED HERE OR FOR REFUSING TO ANSWER THE 
QUESTION. 

The Charter provisions referred to above have been im¬ 
plemented not merely through regulations and rules but 
through a statute, the International Organizations Immuni¬ 
ties Act, 59 Stat. 669 (22 U.S.C. Section 2S8 et seq.). 

“Section 7(b) 

“Representatives of foreign governments in or to 
international organizations and officers and employees 
of such organizations shall be immune from suit and 
legal process relating to acts performed by them in 
their official capacity and falling within their func¬ 
tions as such representatives, officers or employees 


except insofar as such immunity may be waived by 
the foreign government or international organization 
concerned.’’ 

“Section 9 

“The privileges, exemptions, and immunities of in¬ 
ternational organizations and of their officers and 
employees ... provided for in this title, shall be granted 
notwithstanding the fact that the similar privileges, 
exemptions, and immunities granted to a foreign gov¬ 
ernment, its officers or employees, may be conditioned 
upon the existence of reciprocity by that foreign gov¬ 
ernment .. 

As a former member of the United Nations Secretariat, 
appellant was officially sworn and obligated not to disclose 
in proceeding or investigation of external authorities mat¬ 
ters of appointment. Appellant's refusal to answer was 
therefore an official act in pursuance of official duties and 
obligations clearly immunized against all legal processes. 
This “official act” flows from the sworn duty to maintain 
official confidence. 

It was manifestly the purpose of the Internal Organiza¬ 
tions Immunities Act to avoid precisely the situation in 
which appellant found herself, in which the compulsions or 
responsibilities of an international civil servant required 
her to be silent in the face of legal process which demanded 
that she speak. In fact, as we have already noted, prior to 
the hearing of February IS, 1952 before the Senate Sub¬ 
committee appellant had been instructed by the United Na¬ 
tions that it was the official dutv of a staff member of the 

mf 

United Nations Secretariat to refrain from testifying be¬ 
fore a committee of the United States Congress regarding 
any matters bearing upon the activities and administration 
of the United Nations, including expressly the disability of 
the staff member to answer any questions regarding recruit¬ 
ment by the United Nations and appointment to the United 
Nations staff. Indeed, on the basis of these instructions 
appellant had respectfully declined to answer an identical 
question put to her by the House Committee on Un-Amer¬ 
ican Activities in 1949 and the Committee respected appel¬ 
lant’s refusal to answer at that time. 
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And subsequent to her appearance before the House Com¬ 
mittee and upon reading the record neither the Director of 
Personnel of the United Nations nor its Principal Director 
of the Legal Department took issue with her interpretation 
of her instructions as to her duties (Supp. I, pp. 64, 70). 

Recently, the Secretary-General issued an official state¬ 
ment of instructions, “Memorandum from the Secretary- 
General to Staff Members of United States Nationality,”* 
called to appear before a Subcommittee of the Lmited States 


* The full text of this Memorandum follows: 

“A Committee of the United States Senate has announced that 
it will hold hearings in New York to which certain members of the 
United Nations Secretariat will be called. I expect such staff mem¬ 
bers to conduct themselves with the respect due to an official agency 
of a Member State. 

^ “The laws of the United States dealing with the immunities of the 
United Nations do not provide an immunity from legal process for 
staff members in regard to their private activities or to their activi¬ 
ties prior to employment with the United Nations. 

“The relevant provisions of law are the following: 

“—Article 100 of the Charter which sets forth the responsibilities 
of the Secretary-General and staff and the undertaking of Members 
of the United Nations with regard to them. 

“—Article 105 which provides that the representatives of the 
Members and officials of the Organization shall enjoy such privileges 
and immunities as are necessary for the independent exercise of 
their functions in connection with the Organization. 

“—The International Organizations Immunities Act of the United 
States further provides that the archives of the United Nations shall 
be inviolable and that officers and employees of the United Nations 
shall be immune from legal process relating to acts performed by 
them in their official capacity and falling within their functions 
as such officers or employees, except insofar as such immunity may 
be waived by the international organization.* 

“In accordance with these provisions of law. staff members of the 
United Nations called before the Senate Committee are not author¬ 
ized to testify with regard to official activities of the United Nations 
and do not have the right to waive the immunity conferred by law 
They are authorized to answer questions which are matters of pub¬ 
lic record regarding their position as staff members, such as title, 
job description, compensation, date of appointment, and the like. 

“Your attention is also drawn to Staff Regulation 1.8 adopted by 
the General Assembly: 

The immunities and privileges attached to the United Nations 
by virtue of Article 105 of the Charter are conferred in the inter¬ 
ests of the Organization. These privileges and immunities fur¬ 
nish no excuse to the staff members who enjoy them for non¬ 
performance of their private obligations or failure to observe 
laws and police regulations. In any case where these privileges 
and immunities arise, the staff member shall immediately re¬ 
port to the Secretary-General, with whom alone it rests to de¬ 
cide whether they shall be waived. 

• Sections 2(c) and 7(b), International Organizations Immunities 
Act of 29 December 1945, 59 STAT 669, made applicable to the United 
Nations by Executive Order 9698 of 19 February 1946 
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Senate. Applying the applicable provisions of the Charter 
and the Staff Regulations and Rules of the United Nations, 
as well as the International Organizations Immunities Act, 
the Secretary-General ruled that staff members could an¬ 
swer questions relating only to those United Nations affairs 
which were matters of public record. His instructions 
stated: 

“They are authorized to answer questions which are 
matters of public record regarding their position as 
staff members, such as title, job description, compen¬ 
sation, date of appointment, and the like.” 

Further, the Secretary-General clearly held that staff 
members called before Congressional Committees were not 
authorized to testify about any matters relating to official 
United Nations activities and administration which were 
not on public record: 

“In accordance with these provisions of law [i.e., 
the Charter, the Regulations and Rules and the Stat¬ 
utes], staff members of the United Nations called be¬ 
fore the Senate Committee are not authorized to testify 
with regard to official activities of the United Nations 
and do not have the right to waive the immunity con¬ 
ferred by law.” 

Unlike those matters detailed in the Secretary-General’s 
memorandum—matters such as title, job description, com¬ 
pensation, date of appointment—the question of who aided 
the staff member in obtaining United Nations employment 
is not a matter of public record. As discussed above, the 
considerations, evaluations and related documents entering 
into the process of United Nations recruitment are contained 
in confidential personnel files of the United Nations and are 
never communicated to the public or even to the staff mem¬ 
ber himself. Thus, at the very least, the specific question 
put by the Senate Subcommittee in this matter touched the 
area of confidential, internal, administrative activities— 
an area within which the staff member’s disability to testify 





applies unless expressly waived by the Secretary-General.* 
Under the Charter and the Immunities Act only the Sec¬ 
retary-General could have waived the immunity since it be¬ 
longs to the United Nations; as of February 18, 1952—the 
date of the hearings involved in the matter—the Secretary- 
General had not done so. Quite to the contrary, the only 
previous United Nations instructions which appellant had 
received were those which specifically precluded testimony 
before a committee of Congress on the very same matter 


• It has been the consistent practice of the United Nations Secre¬ 
tariat to prescribe the interrogation of both present and former 
staff members by external authorities regarding any matters relat¬ 
ing to United Nations business. These practices have been reported 
authoritatively in Cresswell, Protection of International Personnel 
Abroad: Law and Practice Affecting the Privileges and Immunities 
of International Organizations (1952). For example, in the case of 
Adolph Mudroch. a Czech national, employed in the United Nations 
Information Center in Prague, the Czech Security Police entered 
the Information Center in order to question him about certain al¬ 
leged anti-State activities. The Secretary-General ruled that such 
an interrogation was improper. When the Czech Foreign Office later 
requested that Mudroch leave the Information Center so that the 
Czech authorities could interrogate him, the Secretary-General 
agreed only upon the express condition, assented to by the Czech 
government, that Mr. Mudroch would not be questioned on any 
matters whatsoever relating to United Nations activities and ad¬ 
ministration. As summarized by Cresswell: “.. . before Mr. Mudroch 
left the premises, the Secretary-General asked the Czech govern¬ 
ment for a specific assurance that any questioning of Mr. Mudroch 
would not refer to United Nations activities or words spoken or writ¬ 
ten and acts performed by Mr. Mudroch in his official capacity. On 
27 June the Czech Foreign Minister gave official assurance that Mr. 
Mudroch would not be questioned about United Nations activities 
or words spoken or written or acts performed in an official capacity.” 
(at pp. 64-65) 

On September 10, 1949 two nationals of the Republic of Korea 
employed by the United Nations Commission on Korea were arrested 
by the Korean police. The Executive Secretary of UNCOK protested 
this move and requested that the staff members should not be ques¬ 
tioned about any United Nations matters or activities. Then, the 
Secretary-General of the United Nations cabled the Foreign Ministry 
of the Republic of Korea, pointing out the privileges and immunities 
of United Nations staff members under the terms of the Charter 
and the Staff Regulations and Staff Rules, and demanding that 
“assurance should be given that arrest is due to actions performed 
outside official capacity and that the person would not be questioned 
with regard to his official functions or United Nations business.” 
The Korean Foreign Minister, although indicating that the Reoublic 
of Korea was not a member of the United Nations and had not sub¬ 
scribed to the Charter of the United Nations, nevertheless replied 
that the arrests had no relation at all to the United Nations activi¬ 
ties and that the individuals had not and would not in any way be 
questioned in regard to United Nations questions or business, (at 

p. 66) 
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taken up by the Senate Subcommittee on February 18,1952 
and involved in this proceeding. And a committee of the 
Congress of the United States—the House Un-American 
Activities Committee — previously had respected these 
United Nations privileges and immunities in the identical 
area of interrogation. 

That matters involving such official acts in pursuance of 
United Nations duties and obligations are not subject to 
the jurisdiction of the courts under the express terms of the 
above-mentioned treaties and statutes has been recognized 
by our courts. Thus, in United States v. Coplon, 84 F. Supp. 
472 (D.C., S.D.N.Y., 1949) the court held (at p. 474): 

“It [the International Organizations Immunities 
Act] does confer immunities on United Nations offi¬ 
cers and employees for the category of acts performed 
by them in their official capacity and falling within 
their functions as such officers or employees.” 

In Curran v. City of New York , 77 N.Y.S 2nd 206 (Sup. 
Ct. Queens County, 1947) the court ruled that when matters 
of official United Nations duties and immunities are in¬ 
volved, 

“There is no longer any question for independent 
determination by this Court . . . [Immunity] from pro¬ 
cess is predicated upon . . . the Charter of the United 
Nations . . . Sections 2b and 7b of the International Or¬ 
ganizations Immunities Act . . . and Executive Order 
9698 . . . [Matters involving United Nations duties, 
obligations and immunities] raise delicate questions 
pertaining to the foreign policy of the United States 
and to its internal processes incident thereto. To be 
allowed to raise such issues in a Court of this country 
can serve but to embarrass the United States in the 
conduct of its relations with the other nations of the 
world.” (at p. 209) 

Because of the key foreign relations purpose of the Inter¬ 
national Organizations Immunities Act and the overriding 
necessity of guaranteeing fully the immunities of interna- 
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tional organizations — at once crucial and delicate — the 
courts have held that the provisions of the Act must be 
broadly and liberally construed. As stated in Balfour, Guth¬ 
rie £ Company v. U. S., 90 F. Supp. 831 (D.C., N.D. Calif., 
S.D., 1950) at page S23: 

“The broad purpose of the International Organiza¬ 
tions Immunities Act was to vitalize the status of inter¬ 
national organizations of which the United States is a 
member and to facilitate their activities. A liberal 
interpretation of the Act is in harmony with this pur¬ 
pose.” 

And Judge Parker, writing for the Court in International 
Ref ugee Organization v. Republic S.S. Corp 1S9 F. 2nd 858, 
S61 (C. A. 4,1951), stated: 

“In determining its [the International Refugee Or¬ 
ganization’s] rights . . . we should give a liberal inter¬ 
pretation to the International Organizations Immuni¬ 
ties Act.”* 

Congress itself intended that the International Organi¬ 
zations Immunities Act would grant to the United Nations 
complete independence of functioning free from any control 

* The commentators uniformly stress the necessity of fully effectu¬ 
ating the force of immunity from legal process for acts resulting from 
or required by United Nations staff members’ duties and obligations. 
Thus, in 55 Yale Law Journal 778, 787 it is stated: 

“Immunity from suit for UN employees in their capacity as 
agents appears necessary to free the Organization’s activities 
from possible interference by United States courts, for without 
it the Organization’s own immunity would be ineffective.” 

A cogent analysis in 25 N. Car. Law Review 501, 502, 504, observes: 

“The . . . justification for, and the measure of exemptions and 
immunities from the local law are to be found in the necessity 
of ensuring the free working of international institutions in the 
complete independence of their agents from any form of na¬ 
tional control.” 

“That there have been and will be abuses of these privileges 
and immunities by officers and employees of the Organizations 
cannot be doubted, but so necessary a rule must not be aban¬ 
doned because of the derelictions of a few. To hold otherwise is 
to set a precedent that conceivably might become an instrument 
of coercion toward the international organization, its officers, 
or employees, by the national state in which such organization 
functions.” 

See also 46 Michigan Law Review 381,383. 
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or interference by the United States or any other member 
state including its functioning in the sphere of the recruit¬ 
ment and evaluation of staff members, and that, corres¬ 
pondingly, United Nations staff members would be immune 
to all legal process in matters relating to the activities, 
affairs and administration of the United Nations and the 
duties imposed upon staff members by the regulations and 
rules of the United Nations. 

Thus, in House Report No. 2291 (80th Cong., 2nd Sess.), 
June 9, 1948, it is stated at pages 20-21: 

“The Principle of immunity was in the United Na¬ 
tions Charter when the United States ratified it; when 
the two Houses of Congress voted unanimously on 
December lOth-llth, 1945 to invite the United Nations 
to establish headquarters in the United States; when 
this Congress passed House Joint Resolution 121 ex¬ 
empting the Rockefeller gift to the United Nations 
from the gift tax, thus clearing the way for the estab¬ 
lishment of the headquarters in New York City; when 
this Congress passed Senate Joint Resolution 144 au¬ 
thorizing the President to bring into effect the United 
Nations Headquarters Agreement. 

“Thus in effect the issue raised by this convention 
[i.e. the Convention on United Nations Privileges and 
Immunities, the substance of which was incorporated 
in the ‘Headquarters Agreement’ between the United 
Nations and the United States of America] is one long 
since settled as far as this Government and the Con¬ 
gress are concerned. 

“The United States has committed itself to full sup¬ 
port of the United Nations. The principle of immunity 
is essential to the full functioning of the United Na¬ 
tions ... To withhold adherence to this convention 
would gain the United States nothing. It would simply 
reverse the position this Government has consistently 
taken in opposition to those member nations who take 
refuge in rigid adherence to theories of sovereignty in 
opposing measures to make the United Nations effec¬ 
tive as an instrument of security. . . . 

“The charge proposed by the convention is one not 
so much of detail as of principle. The privileges to be 
accorded will no longer be concessions extended by the 
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Nation on its own terms . . . but rights to be exercised 
under international law.” 

And Senate Report No. S61 (79th Congress, 1st Sess.) on 
Immunity for International Organizations, December 18, 
1945, states at page 2: 

“The self-interest of this Government in legislation 
of this character [i.e. the International Organizations 
Immunities Act] is twofold since such legislation will 
not only protect the official character of public inter¬ 
national organizations located in this country but it 
will also tend to strengthen the position of inter¬ 
national organizations of which the United States is 
a member when they are located or carry on activities 
in other countries.” 

Indeed, the Senate Foreign Relations Committee in its 
report on the privileges and immunities of the United 
Nations specified the very area of the recruitment of staff 
members and the considerations and documents involved 
in the hiring process as singularly a matter of internal 
United Nations administration. The report stated: 

“It is clear that the United States cannot tell the 
other member nations who should or who should not 
represent them at the seat of the United Nations and 
cannot claim any right of veto over the Secretary- 
General’s appointment of personnel to the staff of the 
United Nations.”* 

(Senate Report No. 559, 80th Corg., 1st Sess., p. 5) 

• Congress intended that the scope of these immunities for inter¬ 
national organizations and their personnel should be at least as 
broad as those guaranteed to the League of Nations and its staff 
members under the agreement between the League and the Govern¬ 
ment of Switzerland. See U.S. Code Congressional Service. 1945. 
pages 947-948 (“. . . the Committee is informed that the provisions 
of the bill are standard in the light of available precedents. The 
Committee has had before it a copy of the agreement between the 
Government of Switzerland and the League of Nations . . . [This] 
constitute [s] [an] important precedent for the legislation now be¬ 
fore us”). Hill. International Officials—Immunities and Privileges 
(1947), pages 25. 98, 99. reports that, under the agreement between 
the League of Nations and Switzerland “no official has ever been 
tried by a Swiss Court for a criminal offense nor has waiver of im¬ 
munity been requested in respect of such offense. . . . Such immunity 
from legal process clearly confers exemption from the obligation to 
give evidence on any point connected with the official duties of the 
agent concerned.” 
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The importance of immunizing the hiring process against 
legal process can hardly be over-stated. As one leading 
authority put it, the operation of an external authority in 
the field of United Nations hiring policies and practices 
amounts to “granting a power of review over any appoint¬ 
ment to the staff of the United Nations made by the Secre¬ 
tary-General . . . the pro-vision leads to inacceptable legal 
possibilities, and cannot be maintained legally in the face 
of the obligation for each Member State ‘to respect the 
exclusively international character’ of the Secretary- 
General and his staff as imposed by Article 100 of the 
Charter.” King, The Privileges and Immunities of the Per¬ 
sonnel of International Organizations (1949), at page 1S8. 

The trial court appears to have disposed of our conten¬ 
tion with respect to the applicability of the International 
Organizations Immunities Act in two ways—both of them 
equally questionable. The opinion (111 F. Supp. at 236) 
first makes the point that the immunity extended by the 
statute is not a diplomatic immunity but a “partial im¬ 
munity.” We agree and have never contended to the con¬ 
trary. The real question is whether the statute applies to 
the discharge of a responsibility officially undertaken by a 
former member of the United Nations Secretariat. 

The second point upon which the court relies is that 
under Section 2S8 (e) of the Act notification to the Secretary 
of State is required. In Supplement II we reprint a letter 
from the Legal Department of the United Nations that 
effective notification concerning Mrs. Keeney’s immunity 
had been made. It would seem that the court’s misappre¬ 
hension with respect to this fact alone would require 
reversal. 

As Supplement II indicates, notification of all staff pro¬ 
tected by immunity had been made to the United States 
Government but because it was done in a form to permit 
circulation to all member governments it described itself as 
being for the purpose of notification under the Convention 
on the Privileges and Immunities of the United Nations 
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(Section 17) to which a majority of the members are a 
party. In order to meet the technical requirements of Sec¬ 
tion 2S8 (e) the most recent submission to the United States 
drew attention to the fact that its purpose was necessarily 
to inform the United States in accordance with the require¬ 
ments of the International Organizations Immunities Act, 
and that the information was in any case the same. The 
attribution by the court below of decisive significance to 
this requirement in fact reflects its failure to recognize that 
the immunity is not one which is enjoyed by the staff mem¬ 
bers as an individual but by the Organization. See Sec. 
2S8d (b), (Sec. 7 b).* 


POINT m 

THE INTERROGATION OF APPELLANT REGARDING HER AP¬ 
POINTMENT VIOLATED ARTICLE 100 OF THE CHARTER. 

The obligation of appellant to refrain from disclosing the 
official information necessarily involved here must be con¬ 
sidered not only in its relationship to Article 105 of the 
Charter and the International Organization Immunities Act 
but also in relationship to the two portions of Article 100 
which have been previously cited. It seems manifest that, if 
we are correct in our view that it was appellant’s respon¬ 
sibility as an international civil servant not to disclose the 
manner in which she obtained her appointment, then it was 
improper for the Senate Subcommittee to seek to influence 
her in the discharge of this responsibility (Art. 100.2 of the 
Charter). 

The Secretariat was established as a truly international 
body neither responsible nor subject nor answerable to the 
policies, influences and pressures of the constitutent member 

* Moreover the notice requirement of 288(e) is no more than the 
diplomatic requirement of an official list which must be submitted 
in order to protect the authority of the host state for acts of juris¬ 
diction exercised over persons whose names are not included therein. 
See Harvard Law School. Research in International Law. Draft Con¬ 
vention on Diplomatic Privileges and Immunities, (26 A.J.IX. 1932, 
Supplement), Art. 11, Comment. See also 22 U.S.C. Sections 253 
and 254. 
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states of the United Nations. This is the organic and func¬ 
tional essence of the Secretariat structure. On the basis of 
the history of the League of Nations, the founders of the 
United Nations readily recognized that an organization com¬ 
posed of many different national states could not possibly 
function as an independent international entity in its admin¬ 
istrative structure if the various sovereign states were to 
exercise any effective influences or controls whatever over 
the activities and tenure status of Secretariat members. 
Obviously, an organization cannot be independent unless 
the individuals who comprise the staff are selected, evalu¬ 
ated and guided solely by secure independent criteria. 

Accordingly, the foremost consideration of the confer¬ 
ences held at San Francisco and London, prior to the func¬ 
tioning of the United Nations, was to create a structure 
of international independence both by express mandate of 
the Charter and by implementing regulations and rules. All 
delegations were finally agreed that there were to be no 
exceptions to this principle. So grave was the issue that not 
even an “appearance’’ or “reflection” of national or other 
external influence were to be tolerated. All staff members 
would be required to maintain exclusively international 
loyalties and, reciprocally, the Secretariat administration 
would necessarily protect the independent status and tenure 
of staff members; and member states would be obligated to 
respect this status and refrain completely from even 
attempting to pressure, influence or control the Secretariat 
administration’s treatment or evaluation of the status of 
staff members, regardless of their nationality. The San 
Francisco and London conferences knew full well that these 
obligations must be both overriding and mutually operative 
upon all parties concerned. 

It was recognized that if an efficient Secretariat member 
could not feel secure against all possible activities of a 
national state—particularly his own state—the whole struc¬ 
ture of Secretariat internationalism would fall. That Article 
100 is the heart of the principles governing the Secretariat 
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was asserted in the reports of the Commission dealing with 
this matter as finally accepted by the San Francisco Con¬ 
ference. The report of the rapporteur stated: 

“3. In their consideration of provisions for the Sec¬ 
retariat of the Organization, the members of Committee 
1/2 quickly and unanimously agreed that, because of 
its central importance to the work of the entire Or¬ 
ganization, the Secretariat should be of the highest 
quality and should be organized on a truly international 
basis. There was no dissent from these principles***” 
(Report of Rapporteur of Committee 1/2 on Chapter 
10, UNCIO doc. 1155, 1/2/74 (2), 22 June 1945). 

The report declared that complete and effective inter¬ 
national independence and responsibilities were considered 
the essential foundation for the Secretariat structure: 

“The Commission recommends the text for the chap¬ 
ter on the Secretariat as submitted by the Committee 
1/2. In the words of the Canadian delegate, this chapter 
is in itself a ‘charter for an international civil serv¬ 
ice’ * * * (it insures) the international character, the 
highest standards of efficiency, competence, integrity 
and broad geographical representation.” (Report of 
the Rapporteur of Commission I, UNCIO doc. 1187, 
1/13, 24 June 1945.) 

A leading treatise on the Charter, Goodrich and Hambro, 
Charter of the United Nations (2nd ed., 1949) thus analyzes 
the nature and force of Article 100 as developed at San 
Francisco: 

“At San Francisco certain provisions [i.e. Articles 
100 and 101] were put into the charter with a view to 
insuring the independence and efficiency of the Sec¬ 
retariat (p. 32) * * * the nature of the United Nations 
organization is such that unless the Secretary-General 
is prepared to take the initiative, there is grave danger 
that the broad international point of view will be lost 
sight of in the welter of conflicting national interests 
and departmental agency jealousies (p. 84) * * * [The 
San Francisco Conference] did not want the nomina- 
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tion of staff members politically controlled. They 
desired to have all the members of the staff from top 
down behave and feel like international civil servants, 
(p. 499) * * * The aim [of Article 100] is to create a 
real international civil service in the best sense of the 
word (p. 504) * * * The cardinal principle is * * # that 
the members of the staff owe loyalty exclusively to the 
Organization (p. 505) * * * The paramount considera¬ 
tion in recruiting personnel and in determining the 
conditions of service is to be the efficient performance 
of staff duties and not political expediency.” (p. 510). 

The Preparatory Commission meeting in London agreed 
firmly that appointments to the Secretariat, let alone tenure 
and termination, could not be based in any respect on 
national or other external influences and policies, especially 
political policies. For example, a proposal by Yugoslavia, 
supported by some other states, to require that Secretariat 
appointments be made with the consent of the government of 
the candidate’s national state was rejected decisively. The 
official reports described this proposal as follows: 

“In this connection certain delegates expressed the 
opinion that the report should contain a reference to 
the methods by which officials should be selected. It 
should be specified, for example, that persons who are 
not United Nations Nationals or who are not approved 
by their governments, should be excluded.” (UN doc. 
PC/AB/53, Summary Record of the Tenth Meeting, 
19 December 1945.) 

The rejection of this proposal gave no implied sanction to 
the exercise of external governmental influences, evaluations 
and policies, once candidates were appointed to the Secre¬ 
tariat staff. In fact, those who favored national clearance 
of appointments, nevertheless agreed unqualifiedly that 
after appointment the tenure of a staff member should in 
no way be subject to governmental influences or clearance. 
The official report of the comments of the group which de¬ 
sired national clearance of appointments states: 
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“United Nations was an inter-governmental organ¬ 
ization and the persons appointed to the Secretariat 
must command the confidence of their governments if 
they were to be of real value to it. Once the officials 
were appointed, the exclusively international character 
of their responsibilities would naturally be respected 
and no government would seek to influence them in the 
discharge of those responsibilities * * (UN doc. 
PC/AB/66, Summary Record of the 22nd and 23rd 
Meetings, 19 and 20 December 1945.) 

The records report that the proposal even for limited 
clearance of appointments, “was opposed by a large number 
of delegates on the grounds that it impinged on the exclu¬ 
sive responsibility of the Secretary-General under Article 
101 of the Charter for the appointment of his staff, that it 
would threaten the freedom, independence and truly inter¬ 
national character of the Secretariat, and that it would 
defeat the spirit as well as impinge the letter of Article 100 
of the charter.” (ibid.) 

When the Preparatory Commission rejected all proposals 
to permit even limited national controls, the delegates con¬ 
cretely interpreted Article 100 to mean that they could not 
“write into the text anything which would give governments 
particular rights in this respect, or permit political pres¬ 
sures on the Secretary-General.” 

The final report of the Preparatory Commission sum¬ 
marized the principles of international independence for the 
Secretariat, as follows: 

“All officials upon assuming their duties should make 
an oath or declaration that they will discharge their 
functions and regulate their conduct with the interests 
of the United Nations only in view * * * if it is to enjoy 
the confidence of all the members of the United Nations, 
the Secretariat must be truly international in character 
* * * such a Secretariat cannot be composed even in part 
of national representatives responsible to governments. 
For the duration of their appointment the Secretary- 
General and staff will not be the servants of the state 
in which they are nationals, but the servants only of 


the United Nations.” (Report of the Preparatory Com¬ 
mission of the United Nations, UN doc. PC/20, pp. 81 
and S5.) 

The views which have been expressed above in respect 
to the preservation of the independence of the Secretariat 
correspond to those officially expressed by this Government.* 


* As stated in the Report of the President of the United States 
to the Congress on the participation of the United States in the 
United Nations: 

“A difference between the Secretariat and National Adminis¬ 
trations is the fact that staff members are bound by an oath 
of loyalty to a non-national body. In the performance of their 
duties the Secretary-General and his Staff are proscribed by tne 
Charter from seeking or receiving instructions from any govern¬ 
ment or from any other authority external to the United Nations, 
and each member has agreed to respect the exclusively interna¬ 
tional character of the responsibilities of the Secretary-General 
and his staff and not to seek to influence them in the discharge 
of their responsibilities. 

“The oath of loyalty to the United Nations is, of course, not 
inconsistent with an individual’s loyalty to his own government. 
A member of the staff serves the highest interests of his own 
country best by faithfully working for the success of the United 
Nations. The efficiency and success of the Organization are 
hampered to the degree that the loyalty of an employee toward 
the United Nations is open to doubt, either on the part of other 
staff members or on the part of member governments. . . . 

“The government [of the United States] . . . has not per¬ 
mitted its interest in the Secretariat to lead to meddling or in¬ 
terference. It has been scrupulous in its observance of Article 
100 of the Charter, in accordance with which each member has 
undertaken to respect the exclusively international character of 
the responsibilities of the Secretary-General and not to seek to 
influence the Secretariat in the discharge of its duties. The 
government observes this obligation not only because it is a 
Charter obligation and also expects other governments to act 
similarly, but because we have taken the position from the be¬ 
ginning that, in the interest of good administration and effi¬ 
ciency, the Secretary-General must be unhampered in the carry¬ 
ing out of his responsibilities within the framework of the Char¬ 
ter and the directives of the General Assembly.” The United 
States and the United Nations: Report by the President to Con¬ 
gress for the Year 1947, pp. 149, 152. 
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POINT IV 

APPELLANT SHOULD NOT HAVE BEEN REQUIRED TO ANSWER 
AT HER PERIL WITHOUT PRIOR CONSULTATION BY THE 
SENATE COMMITTEE WITH THE UNITED NATIONS. 

It is apparently the view of the Government that when 
a staff member of the United Nations (or for that matter, 
of any other body enjoying immunities) asserts an immunity 
he does so at his peril. Both the Government and the court 
below treat the immunity problem as one in which the 
individual is required to plead and prove the immunity 
without regard to circumstances or without regard to the 
fact that the immunity may not belong to the individual 
at all but rather to the organization of which he is a member. 
This notion is, of course, implicit in the failure of the 
Senate Subcommittee to seek consultation with the United 
Nations before citing appellant in contempt as well as 
in the view of Judge Holtzoff that the burden was upon 
the appellant to establish in the trial court whether the 
Organization had properly established her immunity. 

We submit that immunity would be meaningless if each 
individual were required on peril of criminal sanctions to 
answer questions touching upon privileged matter without 
prior consultation by the authorities seeking to enter the 
area. 

There is a generally recognized principle of international 
law that every host state is under an obligation to prevent 
its officers or even its private citizens from violating the 
privileges and immunities which it has accorded. Where an 
invasion of an immunity is feasible as in the case of a 
threatened riot at an embassy or a suit against a minister, 
or the proposed assessment of a tax against an international 
organization, the duty to act comes into being as soon as 
the threat to the immunities appears. See, for example, 
Green Hackworth, Digest of International Law (Washing¬ 
ton, 1942) Vol. IV, p. 511. 

Of course the applicability of the immunity cannot always 
be foreseen as when a question in an otherwise private 
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proceeding suddenly turns upon an official matter. Here the 
Government may not be in a position to act in advance. 
However, when the immunity issue is raised, the host still 
owes an obligation to see to it as promptly as possible that 
it is not invaded. And, of course, this is especially true 
where the immunity is not a personal immunity but an 
immunity belonging to an organization not represented in 
the proceeding. Under established principles of interna¬ 
tional law the least that the Senate Subcommittee was 
required to do where an immunity was asserted in good 
faith, as here, upon the basis of prior instructions, was to 
consult the organization on whose behalf the immunity was 
asserted in order to determine whether it applied. Of course, 
no such inquiry was undertaken here and for this reason 
alone the conviction cannot stand. The court below placed 
great (and we submit mistaken) emphasis upon the alleged 
failure of the United Nations to notify the Secretary of 
State that she was covered by the International Organiza¬ 
tions Immunities Act (see supra) but it wholly ignored the 
fact that the Senate Subcommittee took no steps to protect 
this Government's international commitments. 

The record in this case, we submit, makes it clear that 
had the United Nations been consulted and the implications 
of the question laid before it it would have upheld the im¬ 
munity, but even if we are wrong in this the conviction 
cannot stand, for the record makes it equally clear that had 
the United Nations either denied the applicability of the 
immunity or waived it Mrs. Keeney would have freely 
answered the question. Moreover no one can seriously argue 
that the urgent necessity for removing an obstruction to the 
legislative process would have made such an orderly pro¬ 
cedure impossible, for the legislative history of the contempt 
citation indicates, as we shall show’, that the Senate Sub¬ 
committee regarded consultation with the United Nations 
as an attack upon its dignity, authority and prestige. See 
Point VI, infra. 
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In the present case appellant did not deliberately “refuse 
to answer” within the meaning of the statute. Compare 
Quinn v. United States, 203 F. 2d 30 (C.A.D.C.) and Bart v. 
United States, 203 F. 2d 45 (C.A.D.C.). She interposed a 
serious legal objection to the inquiry and it was an objec¬ 
tion which she had the full capacity to make. At most the 
“refusal” was tentative and conditional upon the waiver or 
release from her prior instruction by the Organization whose 
immunities she had sworn to uphold. Her subsequent cor¬ 
respondence with the Committee and with the Organization 
makes it clear that she had never entertained personal 
objections to answering. 

If contrary to our contention the Committee was not under 

an obligation to explore the claim of immunity with the 

United Nations at the time it was raised, certainly appellant 

could not be held in contempt after she herself offered to 

answer the question if the Organization regarded this im- 

munitv as no barrier to an answer. To hold otherwise would 
* 

place a serious strain upon our traditional policy of pro¬ 
tecting immunities and invite other states likewise to relax 
such protections, so invaluable to foreign intercourse. 

POINT V 

THE CONVICTION MUST BE REVERSED BECAUSE THE APPEL¬ 
LANT EFFECTIVELY PURGED HERSELF. 

The offense charged in the indictment invokes 2 U.S.C. 
192, and is based upon the refusal to answer a single ques¬ 
tion put to the appellant by the Senate Committee. Appel¬ 
lant’s complete willingness to answer the question put to 
her by the Senate Committee and the actual communication 
of her sworn answer to the Senate Committee stand as in¬ 
controvertible facts of record. 

First, in the letter of March 11, 1952 addressed to the 
Senate Judiciary Committee, appellant clearly communi¬ 
cated to the Committee her willingness to answer the ques¬ 
tion freely and fully, either by appearance or affidavit, as 
the Committee should desire and direct (Appellant's affi- 
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davit, supra). Then, on March 17, 1952 appellant executed 
a sworn affidavit actually answering the question and sent 
this affidavit to the Senate Committee {ibid.). 

Second, on the face of the presentation of the contempt 
citation by Senator Pat McCarran, Chairman of the Senate 
Judiciary Committee (as adopted by the Senate and certi¬ 
fied to the appropriate United States Attorney), it is made 
clear and unequivocal that appellant had in fact offered to 
answer the Committee’s question. In reporting the facts of 
the citation to the Senate, the Chairman of the Committee 
stated: 

“Still more recently another letter from this lady’s 
attorney says she will now answer the specific ques¬ 
tion which she refused to answer before the Committee 
on the grounds that the United Nations Rule excused 
her.” Congressional Record , March 17, 1952, p. 2398. 

The statement made to the Senate by the Chairman of the 
Judiciary Committee constitutes an integral part of the 
Committee report and the resolution of contempt citation, 
as adopted by the Senate and certified to the United States 
Attorney. See cases and authorities cited below. 

In Jurney v. McCracken , 294 U.S. 125 (1935), the defend¬ 
ant lawyer who had been subpoenaed, together with some of 
his clients, to produce certain documents before a committee 
of the Senate was cited for contempt for refusal to produce 
some of the documents and was brought before the bar of 
the Senate for trial on the contempt charge. Challenging 
the power of the Senate to so try him, defendant appealed 
to the courts. In ruling that the Senate had the power to 
try the defendant, the Supreme Court also held that it is a 
complete legal defense to the contempt charge that the wit¬ 
ness has purged himself and that, therefore, the tribunal 
trying the case must effectively consider and adjudicate the 
purge claim. The Court did not rule on the merits of the 
purge claim because the matter was raised in an habeas 
corpus proceeding and it was the Senate that was actually 
trying the contempt charge. 
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Speaking for a unanimous court, Mr. Justice Brandeis 
stated (at p. 152): 

“Where he is guilty and where he has so far purged 
himself of contempt that he does not now deserve 
punishment, are the questions which the Senate pro¬ 
poses to try.”* 

The reasons why the law favors a purge of contumacious 
conduct are apparent. 

The power to cite for contempt of Congress is justified 
constitutionally by the necessitv and authoritv to remove 
specific obstructions to the receipt of information by legis¬ 
lative committees. It is not based on the power or purpose 
to punish a witness who refuses to appear or to answer 
merely for the refusal as such. 

Thus, in Marshall v. Gordon , 243 U.S. 521 (1917) the Su¬ 
preme Court of the United States ruled (at p. 530): 

“. . . the power rests simply then upon the implication 
that the right has been given to do that which is es¬ 
sential to the execution of some other and substantive 
authority expressly conferred. The power is therefore 
but a force implied to bring into existence the condi¬ 
tions to which constitutional limitations apply. It is 
a means to an end, and not the end itself . . . from the 
very nature of that power it is clear that it does not 
embrace punishment for contempt, as punishment, since 
it rests only upon the right of self-preservation; that 
is, the right to prevent acts which . . . obstruct or pre¬ 
vent the discharge of legislative duty or the refusal 
to do that which there is an inherent legislative power 
to compel in order that legislative functions may be 
performed.” 

This holding has been repeatedly reaffirmed by the United 
States Supreme Court. See for example Kilbourn v. Thomp- 

* The judicial decisions on the general law of contempt, particu¬ 
larly where no open defamation of, or physical injury to, the body 
against whom the contempt was allegedly committed is involved, 
hold that purging by compliance removes the offense. See Hollings¬ 
worth v. Duane, 12 Federal Cases No. 6616 (CC, D. Pa. 1801): Fleming 
v. Warshawsky, 123 F. 2d 622 (CCA 7. 1941); National Labor Rela¬ 
tions Board v. American Potash & Chemical Corp., 113 F. 2d 232 (CCA 
9,1940); and Palm Shores, Inc. v. Nobles, 5 S. 2d 52 (S. Ct. Fla., 1941). 
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son, 103 U.S. 168; In re Chapman, 166 U.S. 661; McGrain v. 
Daugherty, 273 U.S. 135; Sinclair v. U.S., 279 U.S. 263; and 
Jurney v. McCracken, cited supra. 

In the present case where the Committee Report to the 
Senate on the citation of contempt, as interpreted by the 
Chairman of the Committee, expressly states that the wit¬ 
ness already has agreed and offered to answer the Commit¬ 
tee’s question, and where the defendant in fact has sub¬ 
mitted a sworn answer to the question, the constitutional 
basis and functional justification for the exercise of the Con¬ 
gressional contempt power no longer exists. The Senate 
Committee makes it authoritatively clear that no other pun¬ 
ishable obstruction to the legislative investigative process 
existed. The only alleged obstructions cited by the Commit¬ 
tee Report through the statement of Committee Chairman 
McCarran to the Senate, were the speculation that despite 
defendant’s offer to answer the question she might not an¬ 
swer other questions, and the professed desire to litigate 
the general issue relating to the force of the United Nations 
immunities, privileges and exemptions. As stated authori- 
tativelv bv Senator McCarran: 

* v 

“Still more recently another letter from this lady’s 
attorney says she will now answer the specific question 
which she refused to answer before the Committee on 
the grounds that the United Nations’ rule excused her. 
The attorney indicates that he has received a ruling 
from the legal division of the United Nations. Further¬ 
more, he does not make an offer that his client will 
testify fully; but only that she will answer the partic¬ 
ular question which she previously refused to answer. 
I am advised that the opinion from the legal division 
of the United Nations which was furnished to this 
attorney saved the question of whether the United 
Nations’ rule might excuse the witness from answering 
any other questions. Mr. President, if and when the 
day comes that a ruling of the legal division of the 
United Nations is held superior to the right of Con¬ 
gress to hear a witness, I predict that the Congress 
will assert itself in unmistakable terms. So that this 
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question may not plague us any longer than necessary, 
I urge that the Senate now approve the resolution, 
Senate Resolution 283, citing Mary Jane Keeney for 
contempt of the Senate.” (Congressional Record, 
March 17, 1952, p. 2398) 

Clearly, in this case appellant’s offer to answer and in¬ 
deed the actual communication of an answer to the Senate 
Subcommittee has removed any possible obstruction to the 
legislature’s investigative functions. Since a witness who 
appears may only be held in contempt for refusing to answer 
specific questions relating to the legislative investigation as 
directed by the Congressional committee, and since this de¬ 
fendant was cited and indicted solely for the alleged refusal 
to answer a specific question, the exercise of the contempt 
power in this case cannot be supported on the ground that 
other unasked and non-cited questions theoretically might 
have been put to the witness. The speculative possibilities 
that the witness might refuse to answer questions which 
were not put to her do not, of course, in any way constitute 
an obstruction to the investigative processes of the Legisla¬ 
ture. Accordingly, to cite the witness for contempt in such 
circumstances, is not to exercise validly the contempt power 
to remove specific and actual obstructions to the legislative 
activities of Congress. Nor is the testing of a general legal 
issue based on contentions made by the appellant witness 
prior to her purging related to the securing of specific in¬ 
formation by the Committee in aid of the Committee’s legis¬ 
lative function.* 

While conceding, on the basis of the Jurney ruling, that 
“it may be possible for one to purge himself of contumacious 
conduct by compliance,” the Government nevertheless in 
the court below sought to avoid the effect of this principle 
in this case bv contending that “it is for the forum before 
whom the contempt was committed to determine whether 
there has been compliance.” 


* This issue is discussed fully in Point VI infra. 
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But in the Jurney case the Senate was obligated to deter¬ 
mine whether the defendant had purged, not because the 
Senate was the forum before which the contempt was com¬ 
mitted, but rather because the Senate was sitting as the tri¬ 
bunal trying the contempt charge. Moreover, the Senate 
itself plainly stated that the appellant had agreed to comply 
with the Committee’s request that she answer the particular 
question. The authoritative Committee Report made to the 
Senate by the Chairman of the Senate Judiciary Commit¬ 
tee and adopted without question or challenge by the Sen¬ 
ate states: 

“Still more recently another letter from this lady’s 
attorney says she will now answer the specific question 
which she refused to answer before the Committee ...” 

Xor can the Government wave away the fact that appel¬ 
lant’s purging has removed the offense charged and requires 
the dismissal of the indictment, by arguing as it did below 
that the purging “was done in her time, at her own place, 
and without subjecting herself to cross-examination, and 
probably not subjecting herself to the penalties of perjury 
for false testimony.” 

It will be readily recognized that the Government’s con¬ 
tention really means that no purge is possible after the con¬ 
tempt. But, it is inconsistent and, indeed, absurd to con¬ 
cede on the one hand (as the Government did below) that 
one may purge himself of the offense by compliance, but on 
the other hand, to insist that the purging is ineffectual if 
accomplished after the alleged act of contempt has been con¬ 
summated. Manifestly, the very nature of the purging proc¬ 
ess is such that it must take place after a citation or convic¬ 
tion of contempt has occurred. There is nothing to purge 
until something which can be purged—the citation or con¬ 
viction of contempt—already has occurred. Here, the ap¬ 
pellant offered to answer the particular question prior to 
the date that the Senate voted the contempt citation and 
then, in fact, did answer that question by sworn affidavit 
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mailed to the Senate Subcommittee on the very same day 
that the Senate adopted the contempt citation. 

Moreover, the Senate Subcommittee did not afford appel¬ 
lant an opportunity to effect the purge before that body, and 
appellant did not arbitrarily select her own time, place and 
method of purging, so as to avoid the control and direction 
of the Senate Committee. 

After the hearing of February 18, 1952 appellant was 
in periodic communication with the Senate Subcommittee 
and the United Nations. On March 11,1952 appellant speci¬ 
fically expressed her willingness and desire to answer the 
particular question freely and fully, either by affidavit or 
appearance, as the Committee should direct. Thus, the 
defendant, in positive fashion, requested the Committee to 
determine and direct the time, place and manner of answer¬ 
ing. But the Committee never replied to appellant’s com¬ 
munications and requests. Accordingly, the only possible 
way in which appellant could have purged was by the sworn 
affidavit which she executed and sent to the Committee. 

Again, to say that appellant did not subject herself to 
cross-examination is not only to ignore the fact that the 
Committee did not avail itself of appellant's willingness and 
offer to subject herself to such examination, but also to dis¬ 
regard the nature of the indictment of appellant in this case. 
Appellant was indicted solely for her alleged failure to 
answer one question put to her by the Committee. She need 
only show that she has purged herself of that specific 
refusal; she need not purge herself of hypothetical questions 
which theoretically might have been asked. 

As the Government’s brief to the Supreme Court in the 
Jurney case put it, the decisive question is whether there 
has been a purge by the defendant himself.* 

“We insist that the purge must be by respondent; he 
must purge himself.” (at p. 14) 

• In the Jurney case the Government contended that many of the 
requested documents which were finally produced before the Senate 
Committee were recovered by United States postal inspectors and 
not by the defendant himself. 
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Here, appellant took specific steps to inform the Senate 
Subcommittee of her willingness to answer fully and freely 
the particular question; to seek the pleasure and direc¬ 
tion of the Senate Committee as to the time, place and 
manner of answering; and (the Committee not having 
replied to her requests and offers) to answer the question 
in a sworn affidavit executed on March 17, 1952 and mailed 
on that day to the Committee. 

In her affidavit appellant clearly answered the particular 
question as to whether anyone in the State Department 
aided her in obtaining employment with the United Nations 
by stating that (DE 7; App. 58): 

“No one in or out of the State Department, advised 
me or suggested to me that I should make an applica¬ 
tion for employment with the United Nations.” 

Further, appellant directly stated that, to her knowledge, 
she obtained employment with the United Nations solely on 
the basis of her desire to work for that organization and 
the application which she filed with the Bureau of Personnel 
of the United Nations. Here again, it is even more than 
reasonably clear that appellant’s answer states that to her 
knowledge it was her own initiative and not the aid of 
anyone in the State Department or elsewhere which was 
instrumental in obtaining the United Nations employment. 
Finally, appellant’s affidavit of answer states that she had 
no way of knowing whether the United Nations Bureau of 
Personnel investigated her record and references, or the 
content of any recommendations which the United Nations 
may have received. 

The rule that purging, including a statement of willing¬ 
ness to purge, removes the offense of contempt of Congress 
is so strongly settled and tied to precedent and reason, that 
it is the regular practice of courts trying such cases to allow 
the purge to take place at the actual trial as well as after 
conviction, even in cases where the defendant previously had 
not agreed to purge. See, for example, Deniss v. United 
States, 171 F.2d 986, 988 (C.A.D.C. 1948). 
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Where, as here, the witness already had clearly ex¬ 
pressed a willingness to answer the question at the direction 
and control of the Senate Committee, and in fact, actually 
has answered the question by sworn affidavit, the alleged 
offense under 2 U.S.C. 192—a statute which incorporates 
the very same substantive bases and purposes as the exer¬ 
cise of the contempt power in alternative proceedings by 
Congress itself*—must be deemed to have been completely 
removed. 

Finally it must be pointed out that the Government’s 
contentions below with respect to the inadequacy of the 
purge falsely assume that the Committee considered the 
purge offer and rejected it as deficient. The fact is that the 
Committee never replied to the repeated purge offers and 
the facts show that these offers were rejected, not because 
they were untimely or unresponsive, but because the Com¬ 
mittee was solely concerned with a legal test of an abstract 
issue. 

POINT VI 

THE COURT BELOW WAS WITHOUT JURISDICTION OVER THE 
SUBJECT MATTER HEREIN IN THAT THE CONGRESSIONAL 
CONTEMPT CITATION AND THE INDICTMENT DO NOT 
RAISE AN ACTUAL CASE OR CONTROVERSY UNDER THE 
LAWS OF THE UNITED STATES WITHIN THE MEANING AND 
REQUIREMENT OF ARTICLE m OF THE CONSTITUTION 
OF THE UNITED STATES. 

A. The judicial power extends only to actual cases 
and controversies. 

From the very beginning of our Nation it has been uni¬ 
formly held that Article III of the Federal Constitution 
restricts and confines the exercise of the judicial power 
and process to real and actual contests of adversaries in 
which the judicial determination of a cause is necessary 
to the protection or vindication of specific, contested rights 
and interests. The judicial power never will be exercised 

* See the concurring opinion of Judge Bazelon in Quinn v. United 
States , 203 F. 2d 20,34. 
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to grant advisory judgment or opinion, no matter how de¬ 
sirable they may be, or to decide moot questions, abstract 
issues or causes in which there does not exist a real and 
specific conflict of rights and interests.* See, for example, 
Marbury v. Madison, 1 Cranch 137 (1803) and Muskrat v. 
United States, 219 U.S. 346, 354 (1911). 

The requirement of real and actual adversary contro¬ 
versy over specific claims under the laws of the United 
States adaptable for judicial determination in regular 
proceedings, was defined by Mr. Justice Field as follows: 

“By cases and controversies are intended the claims 
of litigants brought before the courts for determina¬ 
tion by such regular proceedings as are established by 
law or custom for the protection or enforcement of 
rights, or the prevention, redress, or punishment of 
wrongs. Whenever the claim of a party under the 
Constitution, laws or treaties of the United States, 
takes such a form that the judicial power is capable of 
acting upon it, then it has become a case. The term 
implies the existence of present or possible adverse 
parties whose contentions are submitted to the court 
for adjudication.’’ (In re Pacific Ry. Commission, 32 
Fed. Rep. 241,255.) 

See also Aetna Life Ins. Co. v. Hayworth, 300 U.S. 277, 
240, 241 (1937) and Willing v. Chicago Auditorium 277 U.S. 
274, 288, 289, 290 (1928). 

Nor may these standards be relaxed merely because the 
Congress has framed an issue, important as it may be, 
seeking the advice of the courts. In Postum Cereal Co. v. 
California Fig Nut Co., 272 U.S. 693,700,701 (1927), Chief 
Justice Taft stated: 

“The jurisdiction of this court and of the inferior 
courts of the United States ordained and established 
by Congress under and by virtue of the Third Article 
of the Constitution is limited to cases and controversies 
in such form that the judicial power is capable of acting 

* The exceptions relating to the expanded jurisdiction of legisla¬ 
tive courts are not involved here. 
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upon them and does not extend to an issue of Consti¬ 
tutional law framed by Congress for the purpose of 
invoking the advice of this court, without real parties 
or a real case, or to administrative or legislative issues 
or controversies.” 

Holding that such opinions on general questions of law 
will not be granted where there exists no present and spe¬ 
cific claim of invaded rights to be protected and vindicated, 
or consummated wrongs to be redressed: Lord v. Veazie, 
8 How, 251,254 (1850); Cleveland v. Chamberlain, 1 Black 
419 (1S61); South Spring Gold Co. v. Amador Gold Co., 
145 U. S. 300,301 (1S92); New York v. Illinois, 274 U.S. 
488,489,490 (1927); Arizona v. California, 2S3 U.S. 423, 
463,464 (1931); United States v. West Virginia, 295 U. S. 
463,471,473,474 (1935); New Jersey v. Sargent, 269 U.S. 
328,334 (1926); and Texas v. Interstate Com. Comm., 258 
U.S. 158,162,163. 

Particularly is this true in matters peculiarly within the 
sphere of the legislative, political, executive or admin¬ 
istrative departments of government. Thus in Colegrove v. 
Green, 328 U.S. 549, 556 (1946), the Court held: 

“The Constitution has left the performance of many 
duties in our governmental scheme to depend on the 
fidelity of the executive and legislative action and, 
ultimately, on the vigilance of the people in exercising 
their political rights. 

“From the determination of such issues this Court 
has traditionally held aloof. It is hostile to a demo¬ 
cratic system to involve the judiciary in the politics 
of the people. And it is not less pernicious if such 
judicial intervention in an essentially political contest 
be dressed up in the abstract phrases of the law.” 

Judicial restraint in the fields of political, legislative or 
executive policy matters becomes especially pronounced 
where international or foreign relations are involved. See 
United States v. Palmer, 3 Wheat. 610,633,634 (1818); State 
of Georgia v. Stanton, 6 Wall. 50, 76 (1867); Williams v. 
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Suffolk Insurance Co 13 Pet. 414,420 (1893); Doe v. 
Braden, 16 How. 635,656 (1853); United States v. Holliday, 
3 Wall. 407,419 (1865); In re Baiz, 135 U.S. 403; United 
States v. Pink, 315 U.S. 203,223; United States v. Belmont, 
301 U.S. 324; United States v. Lee, 106 U.S. 196,209; and 
Ex parte Republic of Peru, 318 U.S. 578,588. Applying 
this doctrine specifically to a dispute touching the status 
and immunities of the United Nations, and the relations 
between the United States and the United Nations, the 
Court in Curran v. City of New York, supra, held: 

“The judicial branch of our government follows the 
political branch in dealing with sovereign immunity 
and will not embarrass the latter by assuming an an¬ 
tagonistic jurisdiction. . . . Neither will the judicial 
branch embarrass the executive arm of the Govern¬ 
ment. . . . The complaint . . . raises delicate questions 
pertaining to the foreign policy of the United States 
and to its internal processes incident thereto. To be 
allowed to raise such issues in a Court of this country 
can serve but to embarrass the United States in the 
conduct of its relations with the other nations of the 
world. ’ ’ 

And where an actual controversy properly susceptible 
to judicial determination is rendered moot or academic by 
the disappearance of the specific factual conflict of claims, 
the courts will not exercise the judicial power to determine 
the general legal question. 

Nor does the possibility of future recurrence of a dis¬ 
solved dispute afford a basis for the invocation of the 
court’s jurisdiction. As the United States Supreme Court 
held in United States v. Hamburg-American Co., 239 U.S. 
466,475 (1916): 

“We may not . . . pass upon [the issues presented] 
because of their absolute want of present actuality ...” 
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B. No case or controversy is presented by the citation and indict¬ 
ment for contempt of Congress in this proceeding. 

Here there exists no case or controversy whatever with 
respect to appellant's alleged refusal to answer a question 
put to her by the Senate Committee. This proceeding does 
not involve specific redress for any wrong which the appel¬ 
lant may have committed by a refusal to answer. 

As indicated above, appellant answered the particular 
question put to her by the Senate Committee. Since the 
indictment alleges solelv the offense of the refusal to answer 
that one question, the fact that the defendant now has an¬ 
swered that question renders the matter moot and academic. 

Here, although the appellant originally respectfully de¬ 
clined to answer the question put to her by the Senate Com¬ 
mittee, on the basis of United Nations privileges, immuni¬ 
ties and exemptions, she nevertheless took specific steps 
thereafter to fully and openly express her willingness to 
answer the question and in fact, did so answer. Nothing 
remains for redress before this Court under the laws of the 
United States and more specifically under 2 U.S.C. 192. The 
legislative investigative function for which the contempt 
power was established already has been vindicated. This 
fact has been certified by the Senate Committee and the Sen¬ 
ate body itself. And the sole scope and purpose of 2 U.S.C. 
192 is to redress only specific obstructions to the legislative 
investigative process occasioned by specific defaults or re¬ 
fusals to answer; the scope and purpose do not extend to 
the abstract vindication of Congressional power or status 
per se. 

Nor can a conviction properly vindicate the authority of 
the Senate Committee to receive answers to any other ques¬ 
tions which might possibly or theoretically be put to this 
appellant as a witness. As indicated above, the indictment 
and the proceeding in this matter involve solely and exclu¬ 
sively the alleged failure to answer one particular question 
and not any other questions which the Senate Committee 
did not actually put to the witness. 
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The impact of this proceeding upon the court’s jurisdic¬ 
tion is even more pronounced. The record shows more than 
that the proceeding does not involve a real and actual dis¬ 
pute over specific rights properly for redress and vindica¬ 
tion under 2 U.S.C. 192. The record affirmatively establishes 
an invalid basis for the invocation of the judicial power be¬ 
cause the action of the Senate seeks an advisory determina¬ 
tion of abstract and general issues. 

It is clear beyond the slightest dispute that the Senate 
Committee presented to the body of the Senate and that the 
Senate then presented to the Court through the United 
States Attorney, under 2 U.S.C. 194, a citation to determine 
the status and power of a Senate committee in matters re¬ 
lating to the United Nations under the laws of the Nation 
governing the international relations between the United 
States and the United Nations. 

The Senate admittedly did not act to remove a specific 
obstruction to the receipt of specific information from a 
witness on a particular question. The Senate acted to deter¬ 
mine whether in all matters touching the United Nations its 
authority and status were limited under the treaties and 
laws of the United States by certain privileges, immunities 
and exemptions of the international organization and if so, 
whether those limitations were constitutionally valid. Thus, 
Senator McCarran recognized and reported that appellant 
had offered to answer the particular question and to “testify 
fully.” But, reported Senator McCarran, in view of the 
fact that appellant previously had rested on the force of the 
United Nations’ privileges and immunities, the citation was 
concerned with the general issue of whether, 

“a ruling of the legal division of the United Nations 
is held superior to the right of Congress to hear a 
witness. ... So that this question may not plague us 
any longer than necessary, I urge that the Senate now 
approve the resolution, Senate Resolution 283, citing 
Mary Jane Keeney for contempt of the Senate.” {Con¬ 
gressional Record, March 17, 1952, p. 2398) 
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Again, noting the defendant’s original reliance on United 
Nations’ privileges and immunities, Senator McCarran re¬ 
ported that the initial refusal to answer was (id.): 

“in reliance upon the supremacy of the United Nations 
rules over the laws of the United States Government. 
The Committee has promptly called for the adoption 
of this Resolution in order that such a challenge to the 
author of the Senate may he tested by judicial pro¬ 
cess. .. . What possible reason she [i.e. appellant] and 
her lawyer can have for submitting this question to the 
legal staff of the United Nations, except the possible 
desire to make some further gesture in the direction 
of setting that body up as superior to the Senate of 
the United States, is hard to imagine.” (Emphasis 
supplied) 

Senator McCarran’s statement cannot be deemed merely 
to be an isolated and unauthoritative comment in the gen¬ 
eral course of Congressional debate. It is not relied upon 
here to show motive or attitude.* The law is settled that 
such reports and explanations made by the Committee 
Chairman are considered part of the formal Committee Re¬ 
port. In Duplex v. Deering, 254 U.S. 443 (1921), the United 
States Supreme Court laid down the rule as follows: 

“... reports of committees of House or Senate ... may 
be regarded as an exposition of the legislative intent... 
and this has been extended to include explanatory state¬ 
ments in the nature of a supplemental report made by 
the committee member in charge of a bill in course 
of passage.” (at p.474)** 


• Compare United States v. Dennis, 72 F. Supp. 417, afif’d. 171 F. 2d 
986 (C-AJD.C.) and 339 U.S. 162, rehear, den. 339 U.S. 950; Eisler v. 
United States, 170 F. 2d 273 (C.AJD.C.), cert. den. 338 U.S. 883; United 
States v. Josephson, 74 F. Supp. 958. 165 F. 2d 82 (C.A. 2), cert. den. 

333 U.S. 838. rehrg. den. 333 U.S. 858 and 335 U.S. 859; and Morford 
v. United States, 72 F. Supp. 58, 176 F. 2d 54 (CA..D.C.), cert. den. 

334 U.S. 843, reversed on other grounds 339 U.S. 258. 

• * To the effect that the same rule applies to statements and ex¬ 
planations with respect to resolutions, such as the contempt citation 
resolution here involved, see Ann. Arbor R. Co. v. United States, 281 
U JS. 658, 666 (1930). 
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See also Wright v. Vinton Branch, 300 U.S. 440, 463 
(1937), and United States v. St. Paul, M. & M. Ry. Co., 247 
U.S. 310,316 (1918). The writers and authorities uniformly 
supported this construction. For example, Sutherland, 
Statutes and Statutory Construction, 3rd ed., 1943, states: 

“When a bill is reported out of a standing committee, 
the member of a committee in charge of a bill, normally 
the chairman, explains its meaning to the house and 
the ensuing debate answers questions as to the mean¬ 
ing of particular sections or phrases ... his statements 
may be taken as the opinion of the committee as to 
what is meant by the bill.” (Vol. 2, Sec. 5012, pp. 502-3) 
“These statements are in the nature of supplemental 
committee reports and are entitled to the same weight 
accorded formal committee reports.” {Ibid., p. 504) 

Thus, Senator McCarran’s statement is integral to and a 
part of the contempt citation. As the United States Supreme 
Court stated in McGrain v. Daugherty, supra, “Our concern 
is with the substance of the resolution.” We are not con¬ 
cerned with the question of why the Senate certified this 
general issue; we only assert what the Senate actually did 
certify. The contempt certificate which is now before this 
Court does not rest on an alleged refusal to answer the par¬ 
ticular question or on a specific obstruction of a legislative 
committee’s functions, but rests instead upon appellant’s 
initial reliance on United Nations privileges and immunities. 
The Senate was invited not to punish contumaciousness but 
to seek sanctions to resolve an alleged conflict between the 
United Nations and the United States Senate. 

Further, this general issue was certified not because it 
was inherently necessary for redress of the obstruction 
occasioned by the failure to obtain specific information from 
the defendant, but instead because appellant originally had 
raised the applicability of the United Nations rules. As 
Chairman McCarran indicated after reporting the fact of 
defendant’s offer to testify fully, this general issue was 
necessary to be determined and tested for the reason that 





56 


“I am advised that the opinion from the legal division 
of the United Nations which was furnished to this 
attorney (by defendant’s attorney) saved the question 
of whether the United Nations rule might excuse the 
witness from answering any other questions.” ( Con¬ 
gressional Record, March 17,1952, p. 239S) (Emphasis 
supplied) 

Thus, to begin with, the Senate never certified a prop¬ 
erly punishable case of contempt which may be entertained 
by this Court under the contempt statute. And, of course, 
a case under 2 U.S.C. 192 does not commence to take form 
until the particular House of Congress certifies a specific 
case of contempt.* 

Whatever be the value or desirability of obtaining such 
an advisory opinion, it does not present a justiciable case 
or controversy. As the Supreme Court stated in the Muskrat 
case, supra, the judicial power does not extend to an issue 
“framed by Congress for the purpose of invoking the advice 
of this court.” And following the cogent analysis of Chief 
Justice Hughes in the Aetna case, supra, we do not have 
here under 2 U.S.C. 192 “a real and substantial controversy 
admitting of specific relief through a decree of a conclusive 
character, as distinguished from an opinion advising what 
the law would be upon a hypothetical state of facts.” The 
Senate in this matter has certified only its request for a 

* 2 U.S.C. 194 provides: “Whenever a witness summoned . . . re¬ 
fuses to answer any question pertinent to the subject under inquiry 
before . . . any Committee or subcommittee of either House of Con¬ 
gress, and the fact of such failure ... is reported to either House 
while Congress is in session ... a statement of fact constituting 
such failure is reported to and filed with the President of the Senate 
or the Speaker of the House, it shall be the duty of the said President 
of the Senate or Speaker of the House, as the case may be, to certify, 
and he shall so certify, the statement of facts aforesaid ... to the 
appropriate United States Attorney, whose duty it shall be to bring 
the matter before the Grand Jury for its action.” The importance 
of this procedure in determining the nature of what precisely is 
certified for proceedings under section 192 of the statute was under¬ 
scored pointedly by Judge Letts in Ex parte Frankfeld, 32 F. Supp. 
915,916 (D.C. 1935): 

“By Section 194 of Title 2 the Congress prescribes the procedure by 
which one said to be guilty of the offense denounced in Section 192 
should be brought to trial ... it seems quite apparent that Congress 
.. . made the certification of facts to the District Attorney a manda¬ 
tory proceeding-” 
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determination of what the law would be, hypothetically, if 
the witness had failed or would fail persistently to answer 
other questions, in addition to the question which she has 
already answered, in reliance upon the alleged supremacy 
of the United Nations rules. 

Moreover, this general issue involves legislative, admin¬ 
istrative and executive matters in the most delicate area of 
international relations. The issue of the “supremacy of the 
United States Senate” is, in this context, for the Legislature 
and the Executive to deal with. It is the Legislature and not 
the courts that formulates the laws governing the relation¬ 
ship between the Senate and such international bodies as 
the United Nations.* 

Surely a court will not entertain a proceeding to punish 
a defendant because it is possible that the defendant (or 
other witnesses before a Congressional committee) might 
conceivably, on the basis of alleged United Nations rules, 
refuse to answer questions which might be put to them by 
the committee, but which in fact have not been put to them. 
Yet this is solely and precisely what the Senate certified for 
indictment in this matter. “I am advised” declared the 
authoritative Senate Committee Report made by Chairman 
McCarran, “that the opinion from the legal division of the 
United Nations . . . saved the question of whether the 
United Nations rules might excuse the witness from answer¬ 
ing any other questions ... So that this question may not 
plague us any longer than necessary, I urge that the Senate 


• Indeed, the general issue certified by the Senate in this contempt 
proceeding, relating to the making and status of treaties and execu¬ 
tive agreements such as those dealing with United Nations privileges 
and immunities, already has been considered in a resolution intro¬ 
duced in the Senate by Senator Bricker (82d Congress, 2d Session, 
S.J. Res. 130). In the Senate debates on this resolution. Senator 
Ferguson, who had presided as acting chairman of the Subcommittee 
before which the appellant had appeared on February 18,1952, raised 
the matter of appellant’s contempt citation by the Judiciary Com¬ 
mittee and referred to it as presenting the issue of whether the “rati¬ 
fication of the United Nations Charter has abrogated the domestic 
laws of the land.” Senator Ferguson then asked Senator Bricker 
“whether or not he feels that his amendment is sufficiently broad 
to cover that subject.” Senator Bricker replied: “I think the Amend¬ 
ment does cover that subject.” (Congressional Record, February 26, 
1952, page 1404) 
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now approve the resolution . . . citing Mary Jane Keeney 
for contempt of the Senate.”* 

POINT vn 

THE TRIAL COURT'S CONDUCT OF THE TRIAL REQUIRES 
REVERSAL. 

The court committed a number of errors in the charge 
and rulings upon evidence which require reversal here. 

1. Meaning of the word “aid.” In a proposed instruction 
(App. 12) and through exceptions to the charge to the jury, 
appellant objected to the failure of the court below to permit 
the jury to consider whether the question asked of her and 
which she refused to answer involved the disclosure of privi¬ 
leged information. She specifically objected to the failure 
of the court to leave the meaning of the word “aid” to the 
jury (App. 141). 

We submit that this was improper. It seems plain that 
the meaning of the question is an issue of fact which it was 
for the jury to determine. Indeed the court below itself 
took the view that the word “aid” was not used as a term 
of art (See App. 99) but in a more factual sense (See App. 
101). The court below disposed of our objection to its failure 
to submit this question to the jury with the comment “I 
don’t see how the meaning of the question is an issue” 
(App. 141). Yet the court itself necessarily construed the 
meaning of the word “aid” in its opinion when it stated 
that “This question does not call for the disclosure of any 
information known to the witness by reason of her official 
position ... It seems to the court that the question whether 
someone aided a person in getting a job relates to matters 
that occurred before the job was obtained or the appoint¬ 
ment was made.” The appellant had earnestly contended to 

• The court below answered the contention which we make in this 
Pomt with the brusque comment that (111 F. Supp. at 236) “The 
Court may not delve into the motives and purposes of Government 
officials charged with prosecuting criminal offenses.” This seems 
pointless in view of the fact that appellant never challenged the 
motives and purposes of the prosecution. 
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the contrary and was denied a jury trial on this decisive 
question by the ruling of the court below. 

2. The evidence with respect to pertinency. In its open¬ 
ing statement and through its first witness the Government 
involved the appellant in a lurid context of subversion, com¬ 
munism and espionage (App. 16-17, 40-43). The appellant 
objected first by moving for a mistrial after the opening 
statement (App. 20), then by moving that testimony be 
given out of the presence of the jury, and finally by moving 
to strike and for a mistrial (App. 41-42). The court insisted 
that the entire testimony should be heard in the presence of 
the jury. We submit that prejudicial error was committed 
by the court below in permitting this inflammatory material 
so remote from the issues in the case to be heard in the 

t 

jury’s presence. 

It is noteworthy in this respect that although the court 
announced at the opening of the trial that all of the evi¬ 
dence would be heard in the presence of the jury (App. 14), 
he refused to permit exhibits vital to the defense to be read 
to the jury on the ground that they dealt only with matters 
of law (App. 68-69)—an area, of course, where the Govern¬ 
ment’s testimony with respect to pertinence likewise fell.* 
And in the case of I)E 10 (see Supp. I) the court permitted 
the introduction of the testimony only after the defense had 
rested and the jury had retired, at which time the Govern¬ 
ment withdrew its objections to the exhibit (See footnote on 
pages 2, 3, supra).** 

3. Errors in the exclusion of defense exhibits. We submit 
that the court below committed error in excluding (App. 56) 
the appellant’s testimony in the 1949 hearings of the House 
Committee. This testimony was submitted pursuant to a 
stipulation waiving objections to competence. We submit 

* Where the court on one occasion permitted the jury to hear an 
exhibit admitted into evidence (DE 7, App. 58) he subsequently in¬ 
structed the jury to disregard it (App. 142). 

• * This exhibit, it is submitted, concerns matters falling within the 
jury’s province, particularly those portions of the exhibit dealing 
with the recruitment process in the United Nations. 
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that it was highly relevant and important on the issue of 
whether the information sought by the Committee was 
privileged as well as whether the refusal to supply it was 
an official act within the meaning of the International Organ¬ 
izations Immunities Act. 

The court below excluded correspondence on behalf of 
Mrs. Keeney addressed both to the Senate Subcommittee 
and to the United Nations (DE 4 id., DE 5 id., DE 6 id., 
App. 57). This correspondence, which was likewise elimi¬ 
nated upon objections of relevance, was indeed relevant 
to the issue of whether or not appellant’s refusal to answer 
was deliberate and intentional on the one hand, or merelv 
conditional on the other, as well as to the question of whether 
she had removed the contempt by compliance. 

CONCLUSION 

For the foregoing reasons the judgment of conviction 
must be reversed and the indictment dismissed. 

Respectfully submitted, 

Frank J. Donner, 

104 East 40th Street 
New York, New York 

Joseph Forer, 

711 14th Street, N.W. 
Washington, D. C. 

Of Counsel: 

Donner, Kinoy & Perlin, 

By 

Frank J. Donner 
Arthur Kinoy 

104 East 40th Street 
New York, New York 
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SUPPLEMENT I 

Affidavits of United Nations Officials—DE 10 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

United States of America, Plaintiff 

v. 

Mary Jane Keeney, Defendant. 

Criminal No. 870-52 

IT IS HEREBY STIPULATED AND AGREED be¬ 
tween the parties through their respective counsel that the 
attached affidavits of United Nations officials may be filed 
in Court and introduced into evidence at the hearing upon 
the motion to dismiss the indictment in the above case with 
the same effect as though the statements therein contained 
were presented through oral testimony; 

IT IS FURTHER STIPULATED AND AGREED that 
cross-examination of the individuals whose affidavits are 
attached hereto upon the basis of the statements contained 
in such affidavits is waived by the Government without 
prejudice to the rights of either party to call and cross- 
examine such individuals upon the trial of the above cause. 
Dated: October 23,1952 

Charles M. Irelan 
United States Attorney 

William Hitz 
Frank J. Donner 
Counsel for defendant , 

Mary Jane Keeney 

Affidavit of Abraham H. Feller 

1. Mv name is Abraham H. Feller. I am an official of the 
•> 

United Nations, having since 1946 occupied the post of 
General Counsel and Principal Director of the Legal De¬ 
partment of the United Nations Secretariat. In that capac- 
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ity, I am responsible for the legal advice given to the 
Secretary-General and to other Departments of the Secre¬ 
tariat, including questions affecting the privileges and im¬ 
munities of the United Nations. I have worked in the field 
of international law on various occasions since approxi¬ 
mately 1929. I served as United States Alternate Repre¬ 
sentative to the Preparatory Commission of the United 
Nations in 1945, served on the United States Delegation to 
the first General Assembly in 1946, and both in those capac¬ 
ities and in my present position took part in negotiations 
and decisions involving the privileges and immunities to be 
enjoyed by the United Nations. 

2. The matters as to which I depose hereinafter are to 
the best of my knowledge and belief matters relating to acts 
performed by me in my official capacity and falling within 
my function as General Counsel of the United Nations and 
therefore subject to an immunity from judicial process con¬ 
ferred by Section 7(b) of the International Organizations 
Immunities Act (Public Law 291 of the 79th Congress) and 
by Article 105 of the United Nations Charter. I am never¬ 
theless instructed by the Secretary-General of the United 
Nations to give the evidence contained herein, pursuant to 
a subpoena of the L T nited States District Court for the Dis¬ 
trict of Columbia, issued at the instance of the defendant 
in case No. 870-52, United States of America v. Mary Jane 
Keeney, and served on me on October 8,1952. This instruc¬ 
tion constitutes a waiver on the part of the Secretary- 
General of the immunity of the United Nations, which 
waiver, however, is limited to the scope of the evidence given 
herein. 

3. Under Staff Regulations adopted by the General As¬ 
sembly, members of the staff of the United Nations are un¬ 
der an obligation to notify the Secretary-General in any case 
where privileges and immunities of the United Nations 
might be thought to arise, in order to determine the extent 
of any restriction of their activities which may exist in the 
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interests of the Organization, and the General Assembly has 
specified that it rests with the Secretary-General alone to 
decide whether such privileges and immunities will be 
waived. 

4. Late in April or early in May 1949, Mrs. Mary Jane 
Keeney addressed such a written notification through the 
Bureau of Personnel as a result of a subpoena which she 
had received to appear and testify before the committee 
on Un-American Activities of the House of Representatives. 
At the same time she requested any advice I might give her 
in order to avoid any embarrassment to the United Nations. 
I received Mrs. Keeney at some point prior to her appear¬ 
ance before the Committee, but told her that the Bureau of 
Personnel would provide her with the necessary instruc¬ 
tions. 

5. I am familiar with the contents of the instructions 
given her by the Bureau of Personnel and had a part in their 
drafting. I do not personally know what oral instruction 
may have been given her by the Bureau of Personnel, but to 
the best of my recollection I myself merely referred to the 
existence of the privilege on the part of the United Nations, 
which in turn was made binding upon her by the Staff Regu¬ 
lations and Staff Rules to which I referred her. 

6. The Administrative Manual of the United Nations con¬ 
tains the Staff Regulations and Staff Rules as well as cer¬ 
tain “Interpretations and Conditions.” Under Staff Rule 
7 forbidding staff members to communicate to any other 
person any unpublished information known to them by rea¬ 
son of their official position except in the course of their 
duties or by authorization of the Secretary-General, there 
was contained a paragraph entitled “Interpretation and 
Conditions” which further defined “unpublished informa¬ 
tion” as including, inter alia, “the appointment, resignation 
or any other confidential information concerning a staff 
member.” This Rule and its official interpretation were 
created in order to make the privileges and immunities of 
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the Organization obligatory upon its employees or ex-em¬ 
ployees, except as the Secretary-General might otherwise 
authorize. 

7. Subsequent to her appearance before the Committee of 
the House, I read the printed record of the testimony given 
by Mrs. Keeney, and I have noted that she did in fact on a 
number of occasions state that she had been instructed that 
she could not testify about matters of internal administra¬ 
tion. Although I read the record of her testimony at the 
time of its becoming available, I did not at that time or at 
any time thereafter take the position, either with her or with 
the Bureau of Personnel, that she had taken an incorrect 
stand or had misinterpreted the Staff Rule in question. Since 
that date and on October 10, 1952, the Secretary-General 
has again stated this principle in a note to members of the 
staff advising them that they “are not authorized to testify 
with regard to official activities of the United Nations and 
do not have the right to waive the immunity conferred by 
law. They are authorized to answer questions vrhich are 
matters of public record regarding their position as staff 
members, such as title, job description, compensation, date 
of appointment, and the like.’’ 

8. On February IS, 1952,1 was absent from the Headquar¬ 
ters of the United Nations, being in France as a result of the 
sixth session of the General Assembly which was held in 
that country. In my absence questions involving privileges 
and immunities were being handled solely by Mr. W. W. 
Cox as Acting Director of the Division concerned. Upon 
my return early in March 1952, I found a letter addressed 
to Mr. Cox, dated March 7,1952, by Mrs. Keeney’s lawyer, 
Mr. Saram Amerling, asking for “an affirmative ruling” as 
to whether the question put to his client, wrhich he quoted, 
fell wdthin the scope of Staff Rule 7. The question as he 
reported it read: “Did anyone in the State Department aid 
you in obtaining employment with the United Nations?”. 
I replied by letter of March 11, 1952, confirming the reply 
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already given at his request by Mr. Cox, namely, that “the 
Rule does not apply to matters within her personal knowl¬ 
edge prior to her employment, as such matters would not be 
known by reason of her official position. 77 This answer, how¬ 
ever, was not an official ruling, as I did not consider that the 

United Nations was in any way called upon to make a ruling; 
it was intended to confirm the criterion already given as to 
the types of such questions in general as to which a staff 
member or former staff member would be able to reply with¬ 
out more. It was not a waiver of any privilege of the United 
Nations, because I did not consider that the United Nations 
was in any way confronted with the question of a waiver. I 
did not give consideration to any possibility that the ques¬ 
tion might involve information contained in letters from 
third parties in answer to personal enquiries by the United 
Nations and which would be kept confidential within her 
personal file. My letter to Mr. Amerling of March 11, 1952, 
was therefore not intended to alter or narrow the official 
interpretation of Staff Rule 7 which I have given above. 

State of New York 

City of New York >ss. : 

County of New York J 

Abraham H. Feller, being duly sworn, deposes and says 
that he is the witness subpoenaed in the within action; that 
he has read the foregoing and knows the contents thereof; 
that the same is true to his own knowledge, except as to the 
matters therein stated to be alleged on information and 
belief, and that as to those matters he believes it to be true. 

Sworn to before me, this 21 day of October, 1952. 

Alice 0. Watkins, Notary Public, State of New York, No. 
30-4168550. Qual. in Nassau Co., Certs, filed with New York 
Co. Clerk & Register. Term expires March 30, 1953. 
Alice G. Watkins 


Abraham H. Feller 




66 


Affidavit of William W. Cox 

1. Mv name is William W. Cox. I am an official of the 

•> 

United Nations, having held since May 3, 1950, the post of 
Assistant Director of the Division of Immunities and 
Treaties in the Legal Department of the United Nations 
Secretariat. During the majority of the period from that 
date until the end of April 1952 I served as Acting Director 
of that Division, having responsibility in the first instance 
for legal decisions concerning the privileges and immunities 
of the United Nations. The matters as to which I depose 
hereinafter are to the best of my knowledge and belief mat¬ 
ters relating to acts performed by me in my official capacity 
and falling within my function as an officer of the United 
Nations and therefore subject to an immunity from judicial 
process conferred by Section 7(b) of the International Or¬ 
ganizations Immunities Act and Article 105 of the United 
Nations Charter. I am nevertheless instructed by the Sec¬ 
retary-General of the United Nations to give the evidence 
contained herein, pursuant to a subpoena of the United 
States District Court for the District of Columbia, issued 
at the instance of the defendant, Mary Jane Keeney, and 
served on me on October S, 1952. This instruction consti¬ 
tutes a waiver on the part of the Secreary-General of the 
immunities of the United Nations, which waiver, however, 
is limited to the scope of the evidence given herein. 

2. The fact of Mrs. Mary Jane Keeney’s having been 
called to testify before the United States Senate Internal 
Security Subcommittee on February 18, 1952, and of her 
having invoked United Nations Staff Rule 7, came to my 
attention through a reading of the daily press the following 
day. One week later, or to the best of my recollection on 
February 26, 1952, I received a request by telephone from 
her counsel, Mr. Saram Amerling, for a letter stating 
whether Staff Rule 7 would apply to a certain question put to 
his client, which I understood to be whether she had had 
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assistance from anyone in the Department of State in ob¬ 
taining her employment with the United Nations. I had not 
by that time, either by Mr. Amerling’s telephone call or 
otherwise, been provided with the actual text of the question 
put to his client. 

3. The reply contained in my letter thus furnished at 
his request and dated February 27, 1952, was as follows: 

“You may advise your client that his rule does not 
apply to matters within her personal knowledge prior 
to her employment. Such matters would not be known 
to her by reason of her official position.” 

4. My intention was to furnish his client, through counsel, 
with an accurate criterion which I believed would enable her 
to determine the questions which she was at liberty to an¬ 
swer without any problem as to possible privilege on the 
part of the United Nations being raised. 

5. It was my assumption from the evidence at hand that 
no question was involved concerning internal matters as to 
the steps taken by the United Nations in recruiting her or 
as to confidential information obtained by the United Na¬ 
tions in that process and available only within the archives 
of the United Nations. Had it been my belief that privi¬ 
leged information of the United Nations was affected, I 
could not have restricted my action to providing the state¬ 
ment quoted above. 


State of New* York 
City of New York 
County of Queens 


>ss.: 


William W. Cox, being duly worn, deposes and says that 
he is the witness subpoenaed in the within action; that he 
has read the foregoing and know’s the contents thereof; that 
the same is true to his own knowledge, except as to the mat- 
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ters therein stated to be alleged on information and belief, 
and that as to those matters he believes it to be true. 

Sworn to before me, this — day of October, 1952. 

William W. Cox 

Affidavit of Georges Palthey 

1. My name is Georges Palthey. I am and have been since 
1948 the Director of Personnel of the United Nations Secre¬ 
tariat. 

2. The matters as to which I depose hereinafter are to the 
best of my knowledge and belief matters relating to acts 
performed by me in my official capacity and falling within 
my function as Director of Personnel of the United Nations 
and therefore subject to an immunity from judicial process 
conferred by Section 7(b) of the International Organiza¬ 
tions Immunities Act (Public Law 291 of the 79th Congress) 
and by Article 105 of the United Nations Charter. I am 
nevertheless instructed by the Secretary-General of the 
United Nations to give the evidence contained herein, pursu¬ 
ant to a subpoena of the United States District Court for the 
District of Columbia, issued at the instance of the defendant 
in case No. 870-52, United States of America v. Mary Jane 
Keenev, and served on me on October 8,1952. This instruc- 
tion constitutes a waiver on the part of the Secretary-Gen¬ 
eral of the immunity of the United Nations, which waiver, 
however, is limited to the scope of the evidence given here¬ 
in. 

3. I am further instructed by the Secretary-General 
to append hereto the available documents called for by 
the subpoena, as follows: 

(1) Copy of application of Mary Jane Keeney for em¬ 
ployment with United Nations; 

(2) Communication addressed by United Nations to 
an individual concerning the qualifications and 
recommendations of Mary Jane Keeney for em¬ 
ployment ; 
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(3) Letters of appointment of Mary Jane Keeney; 

(4) Memorandum from Mary Jane Keeney to Bureau 
of Personnel, April 15, 1949; 

(5) Applicable Stall’ Regulations and Staff Rules. 

I am instructed to specify, however, that the documents 
numbered (2), (3), and (4) above are in particular produced 
in answer to the subpoena from the archives of the United 
Nations, and as such are entitled to inviolability within the 
terms of Section 2(c) of the International Organizations 
Immunities Act and Article 105 of the Charter. They are 
nevertheless offered in the interests of justice by the Secre¬ 
tary-General as the result of a waiver which extends only to 
them because of their specific nature and does not otherwise 
affect the archives of the United Nations or constitute a 
precedent as to any other such documents. 

4. The procedure for the recruitment of staff by the 
United Nations is as follows: The applicant is requested to 
complete a printed application form (in this case document 
numbered (1) annexed). The form requires the applicant to 
list two classes of persons, former employers and super¬ 
visors on the one hand, and on the other hand three persons 
as references who were not supervisors. A recruitment 
officer then reviews and evaluates this application and desig¬ 
nates persons in both classes to w’hom form letters are to be 
sent requesting a candid appraisal of the applicant. (Docu¬ 
ment numbered (2), annexed, is the only one of such letters, 
as called for by the subpoena, in the possession of the United 
Nations, because no carbon copies are made of these form 
letters, this original being available after return in the 
mails apparently without having reached the addressee.) 
All replies and the evaluations then made—if reduced to 
writing—are considered by the United Nations to be a part 
of its confidential archives and therefore inviolable and not 
subject to being made public unless by waiver by the 
Secretary-General. 
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5. On May 19,1949,1 addressed to Mrs. Keeney a memo¬ 
randum in reply to her advice pursuant to applicable Staff 
Regulations that she had been summoned to testify before 
the Committee on Un-American Activities of the United 
States House of Representatives. In this memorandum I 
referred to the applicable rules and regulations (see docu¬ 
ment numbered 5, annexed) and advised “that you are not 
authorized to discuss the activities or administration of the 
Organization or any acts performed by or statements made 
by staff members in their official capacity.” 

6. I can not recall what if any further oral instructions 
I gave her at that time. Under the staff rules and procedures 
of the United Nations, disciplinary action would be applic¬ 
able to her for any violation of such written or oral instruc¬ 
tions. Subsequent to the hearing I saw the printed record of 
her testimony. No attempt was made formally or informally 
to correct or deny the position which she had there taken on 
the authoritv of her instructions. 


State of New York 
City of New York 
County of New York 


^ss.: 


Georges Palthey, being duly sworn, deposes and says that 
he is the witness subpoenaed in the within action; that he 
has read the foregoing and knows the contents thereof; that 
the same is true to his own knowledge, except as to the mat¬ 
ters therein stated to be alleged on information and belief, 
and that as to those matters he believes it to be true. 


Sworn to before me, this 21 day of October, 1952. 

Palthey 


Alice G. Watkins 


Alice G. Watkins, Notary Public, State of New York, No. 
30-4168550. Qual. in Nassau Co., Certs, filed with New York 
Co. Clerk & Register. Term expires March 30, 1953. 
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UNITED NATIONS - NATIONS UNIES 
Lake Success, New York 
Fieldstone 7-1100 

Reference: 

Personnel Bureau 

Appointments and Staff Relations Division 
AFS: 223 

28 May 1948 

Mr. H. Bowen Smith 
Interim Research & Planning Division 
U. S. Department of State 
Washington, D. C. 

Dear Sir: 

Mrs. Mary Jane Keeney is being considered for appoint¬ 
ment with United Nations. Before making a final decision, 
we should like to supplement our knowledge of her suit¬ 
ability and background with a candid appraisal from those 
who have worked closely with her in the past. We should, 
therefore, be very grateful if you would be good enough to 
give us your opinion of her personal competence, integrity 
and general reputation. It would also be valuable to know 
whether in your opinion she is free from prejudice or in¬ 
tolerance with regard to race, religion and nationality. 

If she has been in your employ, will you tell me partic¬ 
ularly about the reasons for her leaving, and whether you 
would be willing to re-employ her if a suitable opening and 
opportunity arose. 
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Your statements, of course, will be regarded as strictly 
confidential. 


Yours truly, 


W. P. Barrett 
Chief, Appointments and 
Staff Relations Division 

Date Nov 30 1948 

To: KEENEY, Mary Jane 
C.&G.S. Documents 
From: Director, Bureau of Personnel 


Subject: CHANGE IN LETTERS OF APPOINTMENT 
FOR TEMPORARY STAFF 

1. The Third Regular Session of the General Assembly 
approved the Staff Assessment Plan, authorizing the con¬ 
version of salaries from a net to a gross basis, and the 
inclusion in the Pension Scheme of all staff who have com¬ 
pleted one year’s service. In consequence, certain changes 
must be made in the terms of existing temporary appoint¬ 
ments. 

2. Accordingly, the following clause, effective 23 January 
1949, is added to your letter of appointment: 

“Upon the completion of one (1) year of service with 
the United Nations you will become a member of the 
United Nations Joint Staff Pension Scheme. A deduc¬ 
tion of 7% of your salary (equivalent net) will be made 
as your contribution to the Pension Scheme.” 

1) Any clause relating to tax reimbursement is deleted 
from your letter of appointment with effect from 26 
December 1948, and 

2) Any clause relating to participation in the Provident 
Fund is deleted from your letter of appointment with 
effect from 23 January 1949. 

3. This letter constitutes formal notice of the intended 
change in the terms of your appointment. 
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4. If you are willing to accept the revised term set out 
in paragraph 2 above, please sign your name under the 
statement immediately below: 

I am willing to accept the change in my appointment. 

Maby Jane Keeney 

1 Dec. 1948 


5. If you are unwilling to accept the revised terms, please 
sign your name under the following statement. 

I am unwilling to accept the change in my appointment. 

In this case, please take this letter as constituting the 
necessary formal 30 days’ notice of the termination of your 
appointment, effective Dec. 31, 1948. 

6. The original of this letter should be returned immedi¬ 
ately to your Executive Officer. 

UNITED NATIONS 
Letter of Appointment 

28 June 1948 

Mrs. Mary Jane Keeney 

You are hereby offered the appointment described below 
in the Secretariat of the United Nations, subject to the 
terms and conditions specified herein or otherwise pro¬ 
vided in the Staff Regulations and the Staff Rules. 


Grade: 14—Editor 

Salary: $6050 per annum 

Department: Conference & General Services 

Bureau: Documents 

Division: Documents Control Staff 

Section: 

Headquarters: New' York 

Tenure of Appointment: Temporary—Effective 28 June 
1948 

Probationary Period: None 
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To signify your acceptance, please sign the statement be¬ 
low as well as the attached Oath of Office of the United 
Nations. 

Palthey 

Director of Personnel 

To: Director of Personnel, United Nations 

I hereby accept the appointment described above and un¬ 
derstand that it is subject to the conditions specified. 

Mary Jane Keeney 

UNITED NATIONS 
NATIONS UNIES 

Lake Success, New York 
Fieldstone 7-1100 

Reference: 

15 April 1949 

To: The Bureau of Personnel 

through 

Mr. Patrick Leith, Executive Officer, 

Bureau of Documents 

From: Mrs. Mary Jane Keeney 
Editorial Control Staff 

By means of this communication, I am bringing officially 
to the attention of the United Nations administration the 
fact that I have been summoned by the House Committee on 
Un-American Activities to appear at a hearing on 10 May 
1949 in Washington, D. C. If this is a case where privileges 
and immunities apply according to Staff Rule 15,1 request 
that this memorandum constitute the required report to the 
Secretary-General. 

The subject of the inquiry is not stated nor is there, to 
my knowledge, any reason whatsoever for the summons. 
Whether the hearing will be open or closed is not indicated. 

In my private capacity as a United States citizen, I have 
engaged the Honorable Clifford M. Durr, former member of 
the Federal Communications Commission, to counsel me. 
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In my capacity as an international civil servant, however, 
I should greatly appreciate the assistance of the Legal De¬ 
partment in order to avoid embarrassment to the United 
Nations, and to receive advice as to my duties and rights as 
a member of the Secretariat. The procedures of this Com¬ 
mittee have in the past permitted the raising of questions 
which I believe I am precluded from answering by Staff 
Rules 2,4,6 and 7. 

In view of the summons, I shall have to ask for leave from 
S to 10 May in order to confer with my counsel in Wash¬ 
ington. I regret that I must request leave during the session 
of the General Assembly. 

cc: General Legal Division 
Legal Department 

Extract from United Nations Administrative Manual 

RESTRICTIONS ON THE DISCLOSURE OF 
INFORMATION 
POLICY 

Staff Rule 7—“Staff members shall exercise the utmost 
discretion in regard to all matters of official business. They 
shall not communicate to any other person any unpublished 
information known to them by reason of their official posi¬ 
tion except in the course of their duties or by authorization 
of the Secretary-General. This obligation does not cease 
with separation from service.” 

INTERPRETATION AND CONDITIONS 
UNPUBLISHED INFORMATION: 

The term “unpublished information” in Staff Rule 7 
above, is defined to include the contents of a letter or docu¬ 
ment or its arrival or dispatch; the closed proceedings of 
any council, committee, or other United Nations body; the 
appointment, resignation or any other confidential infor¬ 
mation concerning a staff member. 

The term “any other person” in Staff Rule 7 above, is 
defined to include not only persons outside the Secretariat 
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but also staff members who are not directly concerned with 
the information by reason of their official duties. 

ST/AFS/SGB/81/Rev. 2 
Page 3 

1 January 1951 

Rule 1 
Applicability 

(a) The rules in chapters 1 through 11 shall apply to all 
staff members unless specific exclusions or qualifications 
are made. 

(b )* 

(c) The rules in chapter 13 shall apply to personnel 
specifically engaged for conference and other short term 
service. 

w 

(e) The rules in chapter 15 shall apply to personnel of the 
Field Service of the United Nations appointed for duty away 
from an established office or to personnel specifically en¬ 
gaged for service with political or trusteeship missions 
created as a result of directives of the General Assembly, 
Security Council or Trusteeship Council, or to staff mem¬ 
bers who are temporarily detailed or transferred from es¬ 
tablished offices for service with such missions. 

(f) The rules in chapter 16 shall apply to staff members 
who occupy posts at established offices away from headquar¬ 
ters, as determined by the Secretary-General, such as the 
European Office, regional economic commissions, and infor¬ 
mation centres. 

(g) The rules in chapter 17 shall apply to personnel spe¬ 
cifically engaged as social welfare advisers or technical 
assistance experts. 

* The rules formerly in chapters 12 and 14 have been incorporated 
into the main body of the Staff Rules, chapters 1 through 11. 
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CHAPTER 1 

DUTIES AND RESPONSIBILITIES 

Rule 2 

Status as international civil servants 

All staff members are international civil servants. Their 
responsibilities are not national but exclusively interna¬ 
tional. By accepting appointment, they pledge themselves to 
discharge their functions and to regulate their conduct with 
the interests of the United Nations only in view. 

Rule 3 

Responsibility to the Secretary-General 

(a) Staff members are subject to the authority of the 
Secretary-General and are responsible to him in the exercise 
of their functions. 

(b) In the performance of their duties, they shall not seek 
or receive instructions from any authority external to the 
Organization. 

Rule 4 

Oath or declaration of office 

(a) Upon accepting appointment, staff members shall 
subscribe to the following oath or declaration: 

“I solemnly swear (undertake, affirm, promise) to ex¬ 
ercise in all loyalty, discretion and conscience the func¬ 
tions entrusted to me as a member of the international 
service of the United Nations, to discharge those func¬ 
tions and regulate my conduct with the interests of the 
United Nations only in view, and not to seek or accept 
instructions in regard to the performance of my duties 
from any Government or other authority external to 
the Organization.” 

(b) The oath or declaration shall be made orally by As¬ 
sistant Secretaries-General at a public meeting of the Gen- 
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eral Assembly and by the other higher officers in public be¬ 
fore the Secretary-General or his authorized representative. 

Rule 5 

Assignment of duties 

(a) Staff members shall be assigned to their duties by the 
Secretary-General and may be required to work in any de¬ 
partment or activity of the Secretariat. 

(b) This rule shall not apply to personnel engaged as 
consultants or as technical assistance experts. 

Rule 6 

Conduct 

Staff members shall conduct themselves at all times in a 
manner compatible with their status as officials of the United 
Nations. They shall avoid any action, and in particular any 
kind of public pronouncement or activity, which may ad¬ 
versely reflect on their position as international civil ser¬ 
vants. They are not expected to give up their national senti¬ 
ments or their political and religious convictions; but they 
shall at all times bear in mind the reserve and tact incum¬ 
bent upon them by reason of their international status. 

Rule 7 

Communication of unpublished information 

Staff members shall exercise the utmost discretion in re¬ 
gard to all matters of official business. They shall not com¬ 
municate to any other person any unpublished information 
known to them by reason of their official position, except 
in the course of their duties or by authorization of the Sec¬ 
retary-General. This obligation does not cease with separa¬ 
tion from service. 

Rule 8 

Public information relationships 

(a) Staff members shall not issue statements to the press, 
radio or other agencies of public information, release any 
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visual information for publication, or take part in film, radio 
or television productions which are in any way related to 
the aims, activities or interests of the United Nations with¬ 
out the prior approval of the Secretary-General. 

(b) Staff members shall obtain the prior approval of the 
Secretary-General before accepting speaking engagements 
or writing articles or books or providing other material for 
publication. 

Rule 9 

Fees for speaking engagements 

(a) Staff members shall not accept fees or gifts of any 
sort, other than reimbursement for actual travelling ex¬ 
penses, for statements to the press, for participating in film, 
radio or television productions, for writing articles or books 
or furnishing visual information material for publication, 
or for speaking or similar engagements when the content of 
the statement, production, writing or speech is in any way 
related to the aims, activities or interests of the United 
Nations. 

(b) This rule shall not apply to personnel engaged as con¬ 
sultants. 

Rule 10 

Acceptance of gratuities 

Staff members shall not accept gratuities or favours of 
any sort from commercial firms or individuals or seeking 
business with the United Nations. 

Rule 11 

Acceptance of honours, decorations, favours, gifts or fees 

Staff members shall not accept any honour, decoration, 
favour, gift or fee from any Government or from any other 
source external to the Organization during the period of 
their appointment, except for war service. 
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Rule 12 

Outside activities 

(a) Staff members shall not engage in any outside occu¬ 
pation or hold any office which is incompatible with the 
proper discharge of their duties with the United Nations. 
Prior approval by the Secretary-General is required before 
a staff member may engage in outside occupations. 

(b) Staff members shall not hold office in any association 
whose aims or activities are in any way related to those of 
the United Nations without the approval of the Secretary- 
General. 

(c) This rule shall not apply to personnel engaged as 
consultants or as technical assistance experts. 

Rule 13 

Candidacy for 'political office 

(a) Any staff member who becomes a candidate for a 
public office of a political character shall resign from the 
Secretariat. 

(b) This rule shall not apply to personnel engaged as 
consultants or as technical assistance experts. 

Rule 14 
Hours of work 

(a) The whole time of staff members shall be at the dis¬ 
posal of the Secretary-General. 

(b) The normal w’ork w^eek shall be 40 hours. 

(c) The official holidays of the United Nations shall be 
prescribed by the Secretary-General. 

(d) This rule shall not apply to personnel engaged as con¬ 
sultants. 

Rule 15 

Privileges and immunities 

The immunities and privileges attaching to the United 
Nations by virtue of Article 105 of the Charter are con- 



85 


ferred in the interest of the Organization. They furnish no 
excuse to the staff members who enjoy them for non-per¬ 
formance of their private obligations or failure to observe 
laws and police regulations. In any case where these privi¬ 
leges and immunities arise, the staff member concerned shall 
immediately report to the Secretary-General with wdiom 
alone it rests to decide whether they shall be waived. 

Rule 16 

Proprietary rights 

All rights, including title, copyright and patent rights, in 
any work performed by a staff member as part of his offi¬ 
cial duties, shall be vested in the United Nations. 

Rule 17 

Financial responsibility 

Any staff member may be required to reimburse the 
United Nations either partially or in full for any financial 
loss suffered by the United Nations as a result of his negli¬ 
gence or of his having violated any regulation, rule or ad¬ 
ministrative instruction. 

Rule 18 

Private financial interests 

Any staff member who has occasion to come in contact 
in his official capacity with any matter concerning a com¬ 
pany, partnership, or other business concern in which he has 
an interest shall disclose the measure of that interest to the 
Secretary-General. This rule does not, however, apply to 
the mere holding of shares in a company by a staff member 
unless such holding is so great as to give him a controlling 
interest in that company. 
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CHAPTER 2 

SALARIES AND RELATED ALLOWANCES 
Rule 20 

Schedule of annual salaries 

(a) The schedule cf base salaries shown below shall apply to Assistant Seoretaries-General, staff members in the Principal Officer and 
Director Category and staff members in the Professional Category and shall be subject to the Staff Assessment Plan under rule 38 and to any 
differentials which may be applied under paragraph (g) at established offices away from headquarters: 

Assistant f(U.S.)‘ 

Secretary-General 23,000 


PRINCIPAL OFFICE AND DIRECTOR CATEGORY 



STEP 

I 

♦(U.S.) 

STEP 

II 

♦( u . s .) 

STEP 

III 

♦(U.S.) 

STK» 

17 

♦(u.s.) 

STEP 

7 

♦(U.S.) 

STEP 

71 

♦(U.S.) 

STEP 
711 

♦ (U.S.) 

STEP 
Till 
♦ (U.S.),_ 

STEP 

H 

♦( u . s .). 

STEP 

Z 

♦LU.S.J . 

a. 

♦(U.S.) 

b. 

♦(U.s.) 

0. 

♦(U.S.) 

Principal Director 

17,000 

18,000 









— 



Director 

15,000 

15,800 

16,600 

17 ,*00 

— 

• 

— 

— 

— 

— 

- 

- 

- 

Principal Officer 

13,330 

14,000 

14,670 

15,400 

16,200 17,000 

PROFESSIONAL 

CATEGORT 


• 





Senior Officer 

11,310 

11,690 

12,080 

12,500 

13,000 

13,500 

14,000 

14,500 

15,000 

_ 

• 

_ 


First Officer 

9,140 

9,460 

9,790 

10,150 

10,540 

10,920 

11,310 

11,690 

12,080 

12,500 

12,920 

13,330 

13,750 

Second Officer 

7,330 

7,600 

7,870 

8,180 

8,500 

8,820 

9,140 

9,460 

9,790 

10,150 

10,540 

10,920 

11,310 

Associate Officer 

5,750 

6,000 

6,270 

6,530 

6,800 

7,070 

7,330 

7,600 

7,870 

- 

8,140 

8,430 

8,710 

Assistant Offloer 

4,250 

4, 500 

4,750 

5,000 

5,250 

5,500 

5,750 

6,000 

- 

- 

6,270 

6,530 

6,800 


(b) The Secretary-General shall fix the salary scales for staff in the General Service Category and the salary or wage rates for manual 
workers, including personnel serving in Category D with missions, normally on the basis of the best prevailing conditions of employment in 
the locality of the United Nations office concerned. 

(o) The schedule of base salaries shown below shall apply to staff members in the General Service Category at headquarters and shall be 
subject to the Staff Assessment Plan under rule 38: 


LETEL 

STEP 

I 

♦(U.S.) 

STEP 

II 

♦(U.S.) 

STH> 

III 

♦(U.S.) 

STS* 

17 

♦(U.S.) 

STE 

7 

♦(U.S.) 

STE 

71 

♦(U.S.) 

STEP 

YII 

♦(U.S.) 

STEP 

Tin 

♦( u . s .) 

STEP 

IX 

♦ tu . s.i 

STEP 

Z 

♦(U.S.) 

a. 

♦ (U.S.) 

b. 

♦(U.S.) 

0. 

♦(U.S. 

Entranoe 

2,230 

2,350 

2,470 

2,990 

2,710 

2,820 

2,940 

3,060 



3,180 

3,300 

3,410 

Junior 

2,990 

2,710 

2,820 

2,940 

3,060 

3,180 

3,300 

3,410 

3,530 

- 

3,650 

3,760 

3,880 

Intermediate 

3,060 

3,180 

3,300 

3,410 

3,530 

3,650 

3,760 

3,880 

4,000 

4,120 

4 , 250 

4,380 

4,500 

Senior 

3,530 

3,710 

3,880 

4,060 

4,250 

4,440 

4,620 

4,810 

5,000 

- 

5,190 

5,360 

5,560 

Principal 

4,250 

4,500 

4,750 

5,000 

5,250 

5,500 

5,750 

6,000 

6,270 

6,530 

6,800 

7,070 

7,330 


/(d) The schedule 


tfr/^FS/SGB/bl/Pev.if 
Pago 8 

1 'January 1951 
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EXCERPT FROM THE PROVISIONAL STAFF REG¬ 
ULATIONS, ANNEX II TO RESOLUTION 13(1) 
OF THE GENERAL ASSEMBLY ADOPTED 

13 FEBRUARY 1946 

Regulation 4 

The immunities and privileges attaching to the United 
Nations by virtue of Article 105 of the Charter are conferred 
in the interests of the Organization. These privileges and 
immunities furnish no excuse to the staff members who 
enjoy them for non-performance of their private obliga¬ 
tions or failure to observe laws and police regulations. In 
any case where these privileges and immunities arise, the 
staff member concerned shall immediately report to the 
Secretary-General, with whom alone it rests to decide 
whether they shall be waived. 

Regulation 5 

Members of the staff shall exercise the utmost discretion 
in regard to ail matters of official business. They shall not 
communicate to any person any unpublished information 
known to them by reason of their official position except in 
the course of their duties or by authorization of the Secre¬ 
tary-General. 

Regulation 6 

Members of the staff shall avoid any action, and in par¬ 
ticular any kind of public pronouncement or activity which 
may adversely reflect on their position as international civil 
servants. They are not expected to give up their national 
sentiments or their political and religious convictions; but 
they shall at all times bear in mind the reserve and tact in¬ 
cumbent upon them by reason of their international status. 
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SUPPLEMENT H 

STATEMENT OF THE UNITED NATIONS CONCERNING NOTIFI¬ 
CATION OF THE SECRETARY OF STATE UNDER THE IN¬ 
TERNATIONAL ORGANIZATIONS IMMUNITIES ACT. 

LEG 240/012 

20 July 1953 

Dear Mr. Donner, 

In reply to your letter of 25 June 1953 addressed to Mr. 
Palthey in connexion with the case of “Keeney vs. United 
States”, 1 may give you the following information with 
respect to the question of notification to which you referred 
in your second and third paragraphs. 

Mrs. Keenev’s name was included in a list of officials of 
the United Nations falling within the definition contained 
in resolution 76(1) of the General Assembly and entitled to 
the privileges and immunities referred to in Articles V and 
VTI of the Convention on the Privileges and Immunities of 
the United Nations, adopted by the General Assembly on 13 
February 1946, which was transmitted by the Secretary- 
General, in accordance with Section 17 of the Convention, 
by circular letter LEG 240/01(2) dated 3 October 1950 to all 
Member Governments of the United Nations including the 
United States. This letter was acknowledged by the United 

Frank J. Donner, Esq., 

Messrs. Donner, Kinoy and Perlin, 

104 East 40th Street, 

New York 16, N.Y. 

States on 10 October 1950. The list, which set out the names 
of the officials of the United Nations as of 31 August 1950, 
was the last one forwarded to the United States upon which 
Mrs. Keeney’s name appeared whilst she was still in duty 
status as an employee of the United Nations, since, as you 
are aware, her date of separation was 28 March 1951. 

Mrs. Keeney’s name was also shown on a list of United 
States nationals who were United Nations officials as of 31 
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December 1951 which was sent to the United States Govern¬ 
ment by a letter dated 28 July 1952 which again referred 
to the Convention on Privileges and Immunities. Her name 
was included on this list merely for the purposes of show¬ 
ing that she had been separated from the United Nations 
since the date of the preceding list. The letter of 28 July 
1952 was acknowledged by the United States by letter dated 
1 August 1952. 

Subsequently, by a letter dated 20 October 1952, the 
United States Mission was informed that the reason that 
the letter of 28 July 1952 referred to the Convention on the 
Privileges and Immunities of the United Nations was be¬ 
cause it was a circular to all Member Governments. It was 
then stated that the said letter was intended to be a notifica¬ 
tion in accordance with the provisions of Section 8 of U. S. 
Public Law 291, 79th Congress, as were the previous letters 
transmitting lists of the officials of the United Nations which 
had been sent to the United States pursuant to the earlier 
understanding between the United States Mission and the 
Secretary-General. 

Sincerely yours, 

Constantin A. Stavropoulos 
Principal Director in charge 
of the Legal Department 


BRIEF FOR APPELLEE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,752 


Mary Jane Keeney, Appellant 


v. 

1’nttkd States of America, Appellee 


Appeal From The United Stales District Court 
For The District of Columbia 


Leo A. Rover 

United States Attorney 




* 




• 



CLEKK 


William Hitz 
Lewis A. Carroll 
John 1). Lane 
Assistant United 
States Attorneys 



STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the question is: 

Appellant, a citizen of the United States, was a former 
employee of the State Department and the United Nations. 
The Senate Internal Security Subcommittee had found that 
she had a long background of Communist affiliation. 
Further, documents and testimony before the Subcom¬ 
mittee indicated that she had been active in the Institute 
of Pacific Relations, an organization taken over by the 
Communists, and had been placed in the United Nations 
with the assistance of persons in that organization and in 
the State Department. In accordance with its empowering 
resolution, directing study of infiltration by Communists 
and those dominated by Communist organizations, the Sub¬ 
committee desired to “check” its information “from one 
of the best sources, Mrs. Keeney herself”. Appellant de¬ 
clined to answer the question “Did anyone in the State 
Department aid you in obtaining employment with the 
United Nations?” While formerly employed in the United 
Nations she had no access to her personnel file. 

The question is presented whether appellant properly 
invoked a claim of privilege based on United Nations Staff 
Rule 7 forbidding disclosure of “any unpublished informa¬ 
tion known to them by reason of their official position.” 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Having in mind the internal security of the United States, 
the Senate in 1950 authorized and directed its Committee 
on the Judiciary to study and investigate, among other 
things, “the extent, nature, and effects of subversive ac¬ 
tivities in the United States . . . including . . . espionage, 
sabotage, and infiltration by persons who are or may be 
under the domination of the foreign government or organ¬ 
izations controlling the world Communist movement . . . m 

1 Gov’t. Ex. 1 A, J.A. 31: Sen. Res. No. 366, 81st Cong., 2d Sess. 
(1950). See also: Gov’t. Ex. 1 B, J.A. 31: Sen. Res. No. 7, 82d 
Cong., 1st. Sess. (1951); Gov’t. Ex. 1 C, J.A. 32: Sen. Res. No. 
198, S2d Cong., 1st. Sess. (1951) (extending the life of the Internal 
Security Subcommittee); Gov’t. Ex. 2, J.A. 32 (membership of 
the Committee, 1951). 
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From 1942 to 1946, appellant, a citizen of the United 
States, was a government employee in agencies having to 
do confidentially with the prosecution of the war, the lat¬ 
ter part of her service being with the State Department 
(Def. Ex. 10, J. A. 110). 2 In 1948 appellant became an 
employee of the United Nations. Ibid. She resigned from 
the latter organization in 1951 (Appellant’s Br. 1). 

The Senate Internal Security Subcommittee of the Com¬ 
mittee on the Judiciary commanded appellant’s presence 
on February 18, 1952, the subpoena informing her she was 
to testify in executive session “relative to the . . . Institute 
of Pacific Relations ...” (Gov’t. Ex. 3, J. A. 35; reproduced 
J. A. 155). 

According to Mr. Sourwine, one of the Subcommittee’s 
counsel, the “Institute of Pacific Relations was an institu¬ 
tion which had been taken over by Communists and was be¬ 
ing operated for their purposes.” (J. A. 41). Study of the 
Institute’s files and interrogation of witnesses had dis¬ 
closed to the Subcommittee instances in which the Insti¬ 
tute “had sought to place and had in fact placed its per¬ 
sons in high places in Government and elsewhere in posi¬ 
tions of influence.” The Subcommittee “was interested to 
know the full extent” of this infiltration. Ibid. 

The Subcommittee “found that Mrs. Keeney had a long 
record of what appeared to he Communist affiliation” (J. A. 
41). Prior to 1940 she and her husband had attended a 
number of Communist meetings. After coming to Wash¬ 
ington they moved in a circle which “included Commu¬ 
nists and suspected Communists. They numbered among 
their friends Nathan Gregory Silvermaster, Leonard 
Ullman ...” (J. A. 42). 

The Subcommittee came upon appellant’s name in the 
Institute of Pacific Relations’ files in a document indicating 
that, as of the mid-1940’s, appellant was active in the 
Washington Advisory Committee of the Institute. Appel¬ 
lant, and others named in the document, were investigated 

2 The pertinent portion of this exhibit is reproduced in appel¬ 
lant’s brief, page 73. 
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by the Subcommittee and various witnesses were interro¬ 
gated (J. A. 41). 

As a result the Subcommittee had information that “Mrs. 
Keeney had been placed in the United Nations with the 
help of persons in the 1PR, and the assistance of persons 
in the State Department...” (J.A. 42). Desiring to “check 
it from one of the best sources, Mrs. Keeney herself . . .” 
the Subcommittee “called her as a witness and sought to 
interrogate her with regard to those matters.” Ibid. 

On February IS, 1952, Mrs. Keeney appeared before 
the Subcommittee, accompanied by an attorney, Mr. Amer- 
ling (J. A. 43, 46). She was questioned by Messrs. Rob¬ 
erts and Sourwine, counsel, Senator Ferguson, presiding. 

Appellant was asked “Did anyone in the State Depart¬ 
ment aid you in obtaining employment with the United 
Nations?” and refused to answer (J. A. 44). 

Appellant told 3 the Subcommittee that the query came 
“under the staff rules and regulations with respect to 
unpublished information, and with respect to unpublished 
information a member of the Secretariat is bound under 
staff rule 7, even after separation from the service of the 
United Nations ...” These rules and regulations “bound” 
her “to decline to answer the question” (J. A. 45). 

Appellant did not claim self-incrimination as to the 
particular question (J. A. 49). 

Senator Ferguson warned appellant that she acted “at 
her peril” in “interpreting whether or not the question 
does come within the rule” (J. A. 47, 48). The question 
was again propounded to appellant and Senator Ferguson 
ordered her to answer it. She again declined and the chair 
ceased interrogating her (J. A. 49, 50). 

On February 25, 1952, the full Committee on the Judi¬ 
ciary voted to present to the Senate a contempt resolution 
(J. A. 159). On March 17, 1953, the Senate resolved that 
its President certify appellant’s contumacy to the United 
States Attorney. Sen. Res. No. 283, 82d Cong., 2d Sess. 

3 Appellant’s reasons are developed more fully in argument, 
e.g., pages 7, 10, 15, 16, supra. 
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(1952); Govt. Ex. 3, J.A. 154). The Vice President of the 
United States so certified (Gov’t. Ex. 3, J. A. 153). 

In May, 1952, a one-count indictment was returned 
charging appellant with refusal to answer the pertinent 
question ‘‘whether anyone had aided her in obtaining em¬ 
ployment with the United Nations ’’ (J. A. 2). 

Tried by a jury, appellant was found guilty (J. A. 5) and 
on March 20, 1953, was sentenced to imprisonment for one 
year and fined two hundred and fifty dollars (J. A. 6). 
Execution of the sentence was suspended as to the term 
of imprisonment, appellant being placed on probation for 
one year (J. A. 7). 

STATUTE INVOLVED 

Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2 U.S.C. § 192 (1946): 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months. 

SUMMARY OF ARGUMENT 

I 

Appellant, a citizen of the United States and a former 
employee of the State Department and the United Na¬ 
tions, was asked bv a Senate Committee “Did anvone in 
the State Department aid you in obtaining employment 
with the United Nations?” She refused to answer on the 
ground that under United Nations Staff Rule 7 she could 
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not disclose “unpublished information” in her personnel 
file. Consistently ignored was that such direction was limi¬ 
ted by the phrase “known to them by reason of their official 
position.” Appellant concedes that United Nations em¬ 
ployees have no access to their individual personnel files, 
but at her trial maintained, based on a narrow definition of 
the term “aid,” that the question could not be answered 
without such reference. 

Her approach was in contravention of exact instructions 
provided in comity by the United Nations to avoid the 
situation precipitated by her contumacy. Before this court 
appellant does not contest pertinency of the question. 

n 

Appellant’s refusal to answer was deliberate. The sub¬ 
committee ruled adversely on her claim of privilege and 
directed her to answer. Assuming, for argument, mistaken 
reliance on a privilege not to answer, it is not a defense. 

m 

Appellant's claim of purgation must be considered in 
reference to the fact that between her contumacy and the 
date of adoption of the Senate’s contempt resolution ap¬ 
pellant engaged in legal controversy with the Committee 
and the United Nations, justifying her position in the face 
of disapproval of both these bodies. Shortly before adop¬ 
tion of the resolution she offered to reappear, but this was 
conditioned upon a request that the Committee re-examine 
its adverse ruling on her claim of privilege. 

Appellant was convicted of a statutory crime defined by 
the Congress under its “comprehensive legislative power 
to provide by law for punishment of wrongful acts.” The 
crime was complete when the contumacy occurred. Au¬ 
thorities cited by appellant, where apposite, only hold that 
an offer to make amends, after conviction, may be con¬ 
sidered by the court in mitigation of punishment. This 
was done. 
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IV 

Appellant adverts to remarks of the Chairman of the 
Committee presenting the contempt resolution on the floor 
of the Senate, deriving that the 1i intent” of Congress was 
“not to punish contumaciousness but to seek sanctions to 
resolve an alleged conflict between the United Nations and 
the United States Senate.’’ From this appellant con¬ 
cludes no case or controversy arose. The court below ruled 
that it “may not delve into the motives and purposes of 
Government officials charged with prosecuting criminal 
offenses.” 


V 

Appellant points out instances in which she claims there 
was error in rulings on requested instructions, in the pres¬ 
entation of the Government’s case, and in the exclusion of 
defense exhibits. 

After the jury had been charged appellant objected to 
the court’s failure to define the word “aid.” There is no 
need to define words in common usage, and definitions of¬ 
fered by the defense, being misleading, the court was not 
required to correct them. The meaning of the word, or 
the question appellant was asked, was not in issue as ap¬ 
pellant did not claim before the Senate that she misunder¬ 
stood. 

Appellant claims to have been prejudiced by reference 
before the jury to evidence relevant to pertinency and re¬ 
lating to her Communist background. Prior to the inci¬ 
dents complained of appellant had consented at the bench 
and may not invite error by belated objection. 

Documents offered by the defense and excluded were 
cumulative. 
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ARGUMENT 

I 

Privilege Was Improperly Asserted as Question Did Not Call 
For "Unpublished Information . . . Known By Reason 
Of .. . Official Position". 

Appellant’s first contention (Point I, Br. 15) is that the 
Senate’s question 4 evoked a proper claim of privilege in 
that what was sought was “ ‘unpublished information’ not 
to be communicated under Regulation 5 and Rule 7” of 
the United Nations (Br. 20). A related argument is that 
under the International Organizations Immunities Act, 5 
enacted after the Charter was put in force, appellant 
“could not be subject to legal process either to require 
her to answer the question ... or for refusing to answer” 
(Point II, Br. 22). 

Appellant relies on Staff Rule 7, promulgated by the 
Secretary-General: 

“Staff members shall exercise the utmost discretion in 
regard to all matters of official business. They shall 
not communicate to any other person any unpublished 
information known to them by reason of their official 
position except in the course of their duties or by 
authorization of the Secretary General. This obliga¬ 
tion does not cease with separation from service.” 
(J. A. 160; emphasis supplied). 

At the trial appellant also laid emphasis on an “Interpre¬ 
tation” of Staff Rule 7, appearing in the United Nations 

4 “Did anyone in the State Department aid you in obtaining 
employment with the United Nations?” (J.A. 44). 

5 59 Stat. 669 (1945), 22 U.S.C. § 288d (b) (1946): “Represen¬ 
tatives of foreign governments in or to international organizations 
and officers and employees of such organizations shall be immune 
from suit and legal process relating to acts performed by them in 
their official capacity and falling within their functions as such 
representatives, officers, or employees except insofar as such im¬ 
munity may be waived by the foreign government or international 
organization concerned. ’ ’ 
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Administrative Manual (Def. Ex. 12, J. A. 69; reproduced 
J. A. 160, 161). In pertinent part this reads: 

“Unpublished Information: The term ‘unpublished 
information’ in Staff Rule 7 above, is defined to in¬ 
clude the contents of a letter or document or its ar¬ 
rival or dispatch; the closed proceedings of any coun¬ 
cil, committee, or other United Nations body; the ap¬ 
pointment, resignation or any other confidential in¬ 
formation concerning, staff member. ” 

Staff Rule 7 is derived from and substantiallv identical 
with Regulation 5, 6 which was adopted by the General 
Assembly of the United Nations under its Charter, 7 a treaty 
to which the United States is a party. 

At the trial appellant characterized as her “strongest 
point” that the interpretation of Staff Rule 7 “specifically 
refers to matters of appointment” (J. A. 82, 97). Ignored 
was the fact that the word “appointment” is merely part 
of a definition of “unpublished information” and that the 
latter, the essential term, is plainly limited in the context 
of the rule to “information known to them by reason of 
their official position.” 

6 Regulation 5: “Members of the staff shall exercise the utmost 
discretion in regard to all members of official business. They shall 
not communicate to any person any unpublished information known 
to them by reason of their official position except in the course of 
their duties or by authorization of the Secretary-General.’’ (Em¬ 
phasis supplied) (Def. Ex. 2, J.A. 54; reproduced Appellant’s 
Br. 89). 

7 U.N. Charter Art. 105 (59 Stat. 1035 (1945)): “1. The Or¬ 
ganization shall enjoy in the territory of each of its Members such 
privileges and immunities as are necessary for the fulfillment of its 
purposes. 2. Representatives of the Members of the United Nations 
and officials of the Organization shall similarly enjoy such privi¬ 
leges and immunities as are necessary for the independent exer¬ 
cise of their functions in connection with the Organization. 3. The 
General Assembly may make recommendations with a view to de¬ 
termining the details of the application of paragraphs 1 and 2 of 
this Article or may propose conventions to the Members of the 
United Nations for this purpose.” 
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After her contumacy, the responsible officers of the 
United Nations, at appellant’s behest, interpreted Rule 7 
and found that the Senate’s question asked for matters 
within appellant’s personal knowledge prior to her em¬ 
ployment, about the disclosure of which the United Nations 
could give her no instruction. 8 

Thus the interpretation relied on below T is against the 
plain words of the rule. From appellant’s position, it 
would follow that Mr. Feller and Mr. Cox misconstrued the 
United Nations own regulations and rules, a position diffi¬ 
cult to establish as the United Nations’ ruling would have 
to be found to have erred against the interest of the 
United Nations asserted by the witness. 

Reliance on the International Organizations Immunities 
Act 9 is unavailing as appellant’s conduct as a witness 
would have to fall within the term “acts performed by 

8 On February 26, 1952, learning that the full Committee on the 
Judiciary had the previous day voted to present to the Senate for 
immediate action a contempt resolution, appellant through her at¬ 
torney telephoned Mr. Cox, Assistant Director of the Division of 
Immunities and Treaties, Legal Department, United Nations (Def. 
Ex. 10, J.A. 110; reproduced Appellant’s Br. 66). Mr. Cox was 
asked for a letter stating whether Staff Rule 7 would apply to the 
question. Id. at 66, 67. Mr. Cox in a letter dated the following 
day replied “ ‘You may advise your client that this rule does not 
apply to matters within her personal knowledge prior to her em¬ 
ployment. Such matters would not be known to her by reason 
of her official position.’ ” Id. at 67. 

Unsatisfied with this reply, defense counsel again contacted the 
United Nations, this time by a letter dated March 7, 1952 (J.A. 
110). Mr. Feller, General Counsel, replied as follows under date 
of March 11, 1952: “By your letter of 7 March 1952 you have 
inquired whether United Nations Staff Rule 7 is applicable to a 
question whether anyone in the State Department aided Mrs. Mary 
Jane Keeney in obtaining employment with the United Nations. 
Staff Rule 7 has no application to such a question. As indicated in 
our previous letter, the rule does not apply to matters within her 
personal knowledge prior to her employment, as such matters would 
not be known to her by reason of her official position.” (Gov’t. Ex. 
4, J.A. 110). 

9 Appellant also cites (Br. 22) the Convention on the Privileges 
and Immunities of the United Nations (U.N. Doc. A/64, (1946) and 
legislative materials relating thereto (Br. 29).) The United States 
is not a party to the convention. 
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them in their official capacity and falling within their 1 unc¬ 
tions as such representatives, officers or employees.” (Note 
5, supra). To induce such a conclusion appellant would 
again have to rely on the staff rules which determine the 
duties and functions of employees of the Secretariat in 
this respect. 

Appellant points out (Br. 24, 25) that eight months after 
her contumacy, the Secretary-General issued a memoran¬ 
dum 10 to United States citizens employed by the Secretariat 
with reference to testimony before Congress. In the memo¬ 
randum the Secretary-General, in establishing a criterion, 
directs attention to the International Organizations Im¬ 
munities Act and to applicable rules under the Charter. 
Appellant does not advert to the key statement in the 
memorandum, with which the document commences, and 
to which the employees 1 attention is first directed: 

“The laws of the United States dealing with the im¬ 
munities of the United Nations do not provide an im¬ 
munity from legal process for staff members in re¬ 
gard to their private activities or to their activities 
prior to employment with the United Nations. 

Appellant’s development of his first argument (Point 1, 
Br. 15) follows the same route considered in detail by the 
court below. 

As developed before the lower court the argument runs: 
The question asked by the Senate was “Did anyone in the 
State Department aid you in obtaining employment with 
the United Nations?” (J. A. 44). 

The word aid means “help” (J. A. 99). It means only 
“effective” aid. (J. A. 84). n It “implies a more positive 

10 Memorandum from the Secretary-General to Staff Members 
of United States Nationality (Oct. 13, 1952), published in U.N. 
Doc. A/2364, 1953; reproduced Appellant’s Br. 24 n. 

11 A definition in the brief (page 21) is “one cannot conceivably 
‘aid’ another in obtaining employment in the United Nations un¬ 
less affirmative or favorable sponsorship factors actually are effec¬ 
tively introduced into the hiring considerations, and unless the 
efforts of appellant’s references contributed to a result.” 
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action leading to a result than the word, for example . . . 
‘interceded.’ One might intercede fruitlessly and one might 
intercede fruitfully.” (J. A. 99). 

Applicants for employment with the United Nations, the 
argument continues, list references to whom that organiza¬ 
tion directs letters of inquiry concerning qualifications (R. 
101). Such applicants are “ultimately aided or injured” 
only by those references who reply by letter (J. A. 100, 83). 
If any person from the State Department aided appellant, 
the letter of recommendation would be sent to the United 
Nations, not the appellant (J. A. 101). 

The question thus called “for information which could 
not have been available to the defendant without access to 
the files 12 of the United Nations” (J. A. 141). Archives 
of the United Nations are inviolable (J. A. 92). 

Therefore, the conclusion is reached (Br. 20) that the 
question concerned “Matters relating to the appointment 
of staff members . . . deemed ‘unpublished information’ 
not to be communicated under Regulation 5 and Rule 7.” 

The court below held that the question asked was “not 
ambiguous” and more significantly, that its meaning was 
not in issue inasmuch as before the Senate appellant did 
not claim she misunderstood it. (J. A. 124). 

Appellant, who testified only before the court at the 
time of sentence, stated: 


“. . . when the question was put to me by the sub¬ 
committee, I interpreted the word ‘aid’ to mean recom¬ 
mend. 13 

T do not know who did recommend me for the position 
in the United Nations. Since I filed a written application 
listing thereon the supervisors under whom I had 
worked for many years, I do not know to whom the 


12 Appellant admitted no such access was permitted staff mem¬ 
bers (J.A. 145). 

13 Only a month after her contumacy appellant swore in an 
affidavit that “The question seems to contain not one but several 
aspects.” (Def. Ex. 7, J.A. 60). 
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United Nations wrote for references, because that 
information is never disclosed to the applicant, to the 
Secretariat.” (J. A. 145). 

It is first noted that appellant had knowledge that, in 
accordance with office procedure, no employee was allowed 
access to his own personal file. 14 Thus, under her own 
interpretation of the question, it did not practically relate, 
under Rule 7, to “unpublished information . . . known by 
reason of . . . official position,” and therefore the Senate 
was entitled to the reply, “I don’t know.” 

At the trial, appellant introduced her application for 
employment with the United Nations (Def. Ex. 10, J. A. 
110) (reproduced appellant’s Br. 71). The form had a 
section entitled “Employment Record” which incidentally 
called for a listing of “Supervisors” over a ten-year period. 
Id. at 73. (These included persons blanked in the State 
Department during the 1940’s (J. A. 146).) 

A separate section of the form, entitled “References,” 
asked that appellant “list three persons not related to you 
who are familiar with your character and qualifications. 
Do not repeat names of supervisors.” (Appellant’s Br. 74) 

It is thus apparent that the appellant fenced before the 
court even with her own interpretation of the question 
when she referred only to “supervisors.” The only “ref¬ 
erences” properly so called on the form were persons 
who, in the nature of things, had sufficient social contact 
with appellant to justify their giving an opinion as to her 
character. 

As her “references” were of her own choice, any result- 

14 Nevertheless it is urged in the brief (page 16 and note) “The 
issue cannot be made to turn on whether it was subjectively pos¬ 
sible for Mrs. Keeney to answer the question in focus without 
drawing upon the knowledge of official United Nations matters 
acquired after she became a staff member . . . "We insist, however, 
that it was impossible for Mrs. Keeney to answer accurately the 
question put to her without disclosing facts which could be ac¬ 
quired only from her file.” 


13 


ing recommendation would presumably be favorable. 1 " 
Further, as they were intimates of more or less degree, 
they might very well have told her of any activity in her 
behalf. 16 

So, again, assuming appellant’s narrow, static interpreta¬ 
tion of the question to be reasonable, the Congress was 
entitled to an answer, which, as developed above, would in 
no way involve unpublished information known “by reason 
of... official position.” 

So the argument of the appellant is circular, starting 
with a narrow definition of the term “aid” and ending 
at Rule 7 of the United Nations (p. 7, supra). Con¬ 
sistently ignored was that appellant’s -written instructions, 
embodying Regulation 5 on which the rule was based, 
clearly informed appellant that the United Nations could 
give her no instructions as to information not known “by 
reason of” her “official position.” 

The line was clearly drawn for appellant by the Director 
of Personnel in 1949 and appellant recognizes that this 
same pattern of written instructions as to privilege before 
testimony, 17 with the same restrictions based on regulation 

15 On March 17, 1952, the day the Senate voted its contempt 
resolution, appellant drew up an affidavit in -which she stated “I 
believe the Bureau of Personnel communicated with at least some 
of the supervisors under whom I had previously worked. I have 
no way of knowing to whom communications were sent, but I have 
every reason to believe that all of my former supervisors would 
have recommended me favorably ...” (Def. Ex. 7, J.A. 60). 

16 Appellant relies heavily on the fortuitous fact that the United 
Nations incorrectly addressed a letter to one of her character ref¬ 
erences as distinguished from supervisors. (Def. Ex. 10, J.A. 110; 
compare application, reproduced Appellant’s Br. 74, with letter, 
Br. 75). (There may have been other State Department officials 
listed as supervisors (J. A. 146).) 

17 Appellant would have it (Point IV, Br. 38) that upon an as¬ 
sertion of privilege there must be consultation between the Senate 
and the United Nations, a procedure not contemplated by these 
bodies. The United Nations General Counsel, testifying for the 
defense by affidavit, stated appellant had been given a “criterion” 
in advance to enable “a staff member or former staff members . . . 
to reply without more ... I do not consider that the United Nations 
was in any -way confronted with the question of a waiver” (Appel¬ 
lant’s Br. 65). 
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and statute, was followed subsequent to her contumacy 
(p. 15, infra). 

The court below ruled: 

“The Court is of the opinion that the question 
involved in this case is not covered either by Regula¬ 
tion 5 or Staff Rule 7 and its interpretation. The 
question, it will be recalled, is: 

‘Did anyone in the State Department aid you in 
obtaining employment with the United Nations?’ 

This question does not call for the disclosure of any 
information known to the witness by reason of her 
official position. It relates to events that occurred prior 
to her securing the employment, and which in the nature 
of things would be known to her from sources outside 
of the United Nations. It seems to the Court that a 
question whether someone aided a person in getting a 
job relates to matters that occurred before the job was 
obtained or the appointment was made. The Court, 
therefore, reaches the conclusion that even under the 
regulations and rules of the United Nations the ques¬ 
tion here involved did not relate to privileged matter, 
and therefore, the assertion of privilege was not well 
founded.” (J. A. 118, 119; 111 F. Supp. 233, 235 
(D.D.C. 1953)). 

In short, it seems difficult to disguise the simple fact that 
before the Subcommittee appellant invoked a privilege on 
behalf of the United Nations which the officers of that or¬ 
ganization as well as the court below consider inapplicable. 18 

18 As a corollary the question asked by the Subcommittee did 
not exceed the limit of proper inquiry by infringing upon United 
Nations’ immunities (Appellant’s Point III, Br. 32). 
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II 

Thai Appellant's Refusal io Answer Was Deliberate Is Demon¬ 
strated By the Reasons Given to the Senate As Amplified 
Before the Trial Court. 

Appellant's second argument (Point II, Br. 22) is that 
she was not subject to the District Court's process under 
the indictment 19 nor to the Senate’s subpoena. 

Appellant perhaps suggests, in support of this argument 
and others, oral instructions on a prior occasion, “to refrain 
from testifying . . . regarding recruitment. . . and appoint¬ 
ment” (Br. 23, 3; Statement of Questions Presented). This 
intimation of prior conflicting oral instructions is not borne 
out bv the record. 

Appellant incidentally informed the Subcommittee that 
in 1949, while still employed by the United Nations, having 
been subpoenaed by the House Committee on Un-American 
Activities, she had before testifying received instructions 
from the Bureau of Personnel based on the aforementioned 
staff rules and regulations. 20 (J. A. 44, 45). 

19 This argument (Appellant’s Br. 22) is based on the Interna¬ 
tional Organizations Immunities Act. 59 Stat. 669 (1945) r 22 U.S.C. 
§ 2S8d (b). Section 28Sd (b) provides that “employees of such 
organizations shall be immune from suit and legal process rela¬ 
ting to acts performed by them in their official capacity and fall¬ 
ing within their functions as such . . . employees.” Section 288e 
(a) provides that no employee is entitled to “immunity unless . . . 
he shall have been duly notified and accepted by the Secretary of 
State as a representative, officer, or employee.” Therefore, if ap¬ 
pellant wished to attack the court’s process she should have fur¬ 
nished such evidence below. In her brief (page 31) appellant refers 
to a letter from the Legal Department of the United Nations show¬ 
ing such notification which she reproduces at page 90. From the 
date of this letter, July, 1953, it is plain that it was not offered 
below. The court ruled “. . . there is no proof here that the de¬ 
fendant was so notified to and accepted by the Secretary of State” 
(J.A. 105). Further, the statute refers to employees and appel¬ 
lant was not one at the time of her appearance before the Senate. 

20 Appellant’s principal reason given the Senate for refusal to 
answer was that “its question came under the staff rules and 
regulations with respect to unpublished information ...” (J. A. 
45). She referred the Subcommittee to the Charter, Rule 5, and 
Regulation 7, relying primarily on the latter, as developed in 
Argument I, supra. 
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The record does not support the suggestion made in this 
Court that in 1949 she received oral instructions from which 
the United Nations later departed (Br. 26, 23, 3, Statement 
of Questions). It is conceded that the instructions given 
her in 1949 were in writing, in the form of a written memo¬ 
randum a copy of which had been provided for the House 
(Appellant’s Br. 3). This memorandum, written by Mr. 
Palthey, Director of Personnel, directs appellant to be 
guided by Staff Regulation 5, which he sets forth together 
with two other regulations. Appellant introduced this 
memorandum in evidence at her trial (Def. Ex. 2, J. A. 54). 
Mr. Palthey’s testimony at the trial was by defense affidavit 
(Def. Ex. 10, J. A. 110; reproduced Appellant’s Br. 68). 
Mr. Palthey stated his advice was by written memorandum, 
adding “I can’t recall what if any further oral instructions 
I gave her at that time.” Id. at 70. 

The comity which led this official to provide a copy of 
his instructions for the House of Representatives, would 
have induced him not to add significant oral limitations. 

Thus the claim of prior inconsistent oral instructions is 
based on an essentially negative and circumstantial argu¬ 
ment: (1) that the House of Representatives “respected 
appellant’s refusal to answer” (Br. 23) and (2) that she 
was not disciplined by the United Nations (Br. 24). The 
first premise is factually inaccurate. 21 

In 1949, the House informed the appellant that its ques¬ 
tion related to activities prior to her employment, that no 
interrogation about her activities since would be permitted, 
and that she refused to answer at her own hazard. 

21 Tn the House, the Chairman reiterated that he was “not going 
to permit any interrogation about her activities since she became 
an employee of the United Nations.” Hearings before H.R. Com¬ 
mittee on Un-American Activities , 81st Cong., 1st Sess. 270, 269 
(1949). For this reason the chair ruled that there “was no neces¬ 
sity to put any instructions in the record.” Id. at 270. The Chair¬ 
man told appellant the questions “related to activities prior to the 
time she became employed” by the United Nations, did not relate 
to “matters of appointment,” that refusal was at her “hazard.” 
Id. at 270, 271, 272. 
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On February 18,1952, the Senate similarly warned appel¬ 
lant, by then no longer employed by the United Nations. 

It has been seen that upon learning that the Committee 
had voted to present her contumacy to the Senate that 
appellant, through her attorney began negotiations for a 
favorable “ruling” of the United Nations. Unsatisfied 
with the first, she was told additionally in the second she 
could not have been given in 1949 “instructions or questions 
that might be asked her relating to her personal information 
or activities, even though bearing on her recruitment, 
rather than to unpublished official information of the United 
Nations itself.” (Gov’t. Ex. 4, J. A. 110). 

On March 11,1952, appellant, through counsel, wrote the 
Senate still justifying her claim of privilege (J. A. 59) 
although by then in receipt of the United Nations’ letter 
of February twenty-seventh (Def. Ex. 10, J. A. 110; repro¬ 
duced Appellant’s Br. 67). 

On March 17,1952, the Senate resolved that its President 
should certify to the United States Attorney the fact of 
appellant’s refusal to answer. 22 

That same day appellant executed and mailed to the 
Senate an affidavit, received after the seventeenth, in which 
she reiterated her position that the question previously 
asked her was privileged. (Def. Ex. 7, J. A. 58, 59). She 
further stated, however, that inasmuch as the United 
Nations now took “a different view” as to her instruction, 
she proposed to give in the affidavit “a full and complete 
answer” 23 to the question “ 4 Did anyone in the State 

22 Sen. Res. No. 283, 82d Cong., 2d Sess. (1952); Gov’t. Ex. 3, 
J.A. 35, reproduced 154. 

23 The answer tendered was: “No one, in or out of the State De¬ 
partment, advised me or suggested to me that I should make an 
application for employment with the United Nations. The desire 
to work for the Organization was born in me. Acting upon that 
alone, I filed an application . . . The application was in the usual 
form. I believe, although I do not know, that the United Nations 
did investigate my . . . references and . . . communicated with at 
least some of the Supervisors under whom I had previously worked. 
I have no way of knowing to whom communications were sent, but 
I have every reason to believe that all my former supervisors would 
have recommended me favorably ...” Zd. at 60. 
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Department aid you in obtaining employment with the 
United Nations?’ ” Id. at 59. 

It is to be remembered that before the Houses of Congress 
and the court below appellant relied on a casuistic inter¬ 
pretation of Staff Rule 7. “Instructions” was a term 
frequently and ambiguously used, but mostly to connote 
her written instructions and her own interpretations of 
them. (See Argument 1, supra.) 

The defense below, therefore, only referred “in passing” 
to the claim of oral instructions. Nonetheless the court 
considered this contention and ruled against it remarking 
“the evidence you put in to support her statement does not 
bear her out.” (J. A. 112, 113). 

In answer to this appellant merely made the negative 
argument, referred to above, that she had not been cor¬ 
rected, after testifying. (J. A. 114). 

Thus, the record show's that there w'ere no oral instruc¬ 
tions contrary to her written ones,- 4 and reference is again 
made to the fact (developed in Argument I) that the pro¬ 
cedures of the United Nations with reference to witnesses 
does not permit such a practice. 

Assuming there was mistaken reliance on a privilege not 
tc answer, it is not a defense. Sinclair v. United States, 
279 IT. S. 263 (1929). 


Ill 

Appellant Did Not Purge Contempt. 

Appellant (Point V, Br. 40) cites Jurney v. McCracken, 
294 U.S. 125 (1935) as holding that “it is a complete legal 
defense to the contempt charge that the witness has purged 
himself.” (Br. 41). 

The Jurney case does not so hold. Upholding the dis¬ 
missal of the contenmor’s petition for the writ of habeas 

24 It is in reliance on this supposed fact that appellant claims 
she “did not deliberately ‘refuse to answer’ ” (Br. 40). Quinn v. 
United States, 91 U.S. App. D.C. 344, 203 F.2d 20 (D.C. Cir. 
1952): Bart v. United States, 91 U.S. App. D.C. 370, 203 F.2d 45 
(D.C. Cir. 1952). 
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corpus, the Court remarked “ Whether he is guilty and 
whether he has so far purged himself of contempt that he 
does not noiv deserve punishment are the questions the 
Senate proposes to try.” Id. at 152 (emphasis supplied.) 
In criminal contempt purgation only goes to mitigation 
of punishment. In re Farkas, 204 Fed. 243 (E.D.N.Y. 1913). 

It is also to be noted that the Jurney case did not involve 
the statute concerned herein but was a contempt proceeding 
under the implied power of the Senate. Appellant was 
convicted of a statutory crime defined under the “compre¬ 
hensive legislative power to provide by law for punishment 
for wrongful acts.” Marshall v. Gordon , 243 U.S. 521, 
546 (1917). This crime was complete when the contumacy 
occurred. 

Appellant also cites Dennis v. United States , 84 U.S. App. 
D.C. 31, 171 F.2d 986 (I).C. Cir. 1948), aff’d. 339 U.S. 162 
(1950), in which this Court notes that after conviction 
the defendant was asked by the court whether he wished 
to make amends. Id. at 36. The same procedure was 
followed in the instant case, the court considering it in 
mitigation of punishment (J. A. 143). 

As has been noted, appellant spent the time between her 
contumacy and the resulting Senate resolution indulging in 
legal controversy with the United Nations and the Senate 
(Br. 9, 17). At least the purgation failed in that appellant 
was attempting “to impose . . . conditions on the manner 
of inquiry.” Eisler v. United States , 83 U.S. App. D.C. 
315, 322, 170 F.2d 273 (1948), cert, dismissed 338 U.S. 
883 (1949). 

IV 

The Trial Court Had Jurisdiction. 

Appellant contends (Point VI, Br. 48) that the “con¬ 
tempt citation and the indictment do not raise an actual 
case or controversy” and therefore “the court below was 
without jurisdiction.” 

The argument runs that the Chairman of the Judiciary 
Committee, presenting the contempt resolution on the Sen- 
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ate floor, had speculated as to “what possible reason” 
appellant had “for submitting this question to the legal 
staff of the United Nations” (Br. 54). This “explanation” 
“is integral to and a part of the contempt certification which 
incorporated by reference the resolution of the Senate and 
the report of the committee (Br. 54, 55). The remarks 
“ ‘may be regarded as an exposition of the legislative 
intent’ ” (Br. 54). 

The Senate’s resolution was thus “not to punish con¬ 
tumaciousness but to seek sanctions to resolve an alleged 
conflict between the United Nations and the United States 
Senate.” (Br. 55). 

Enough has been indicated in the factual portions of this 
brief to indicate that any political conflict was sought by 
the appellant herself. Her refusal to answer was sophistical 
and contrary to specific instructions which her former em¬ 
ployer, the United Nations, had previously provided. The 
instructions were exact, as comity required. 23 The Congress 
had matched this comity by limiting its questions to matters 
prior to her employment. 

The court below held: 26 

“It is also argued that this prosecution is not brought 
for the purpose of punishing the defendant but as a 
test case for the purpose of obtaining a ruling on the 
question of privilege. The Court may not delve into 
the motives and purposes of Government officials 
charged with prosecuting criminal offenses. Moreover, 
even if the purpose were as stated, that circumstance 
constitutes no objection to maintaining the prose¬ 
cution.” 


25 “ A subpoena has never been treated as an invitation to a 
game of hare and hounds ...” United States v. Brvan, 339 U.S. 
323, 331 (1950). 

26 (J.A. 120, 111 F. Supp. 233, 236 (D. D.C. 1953)). 
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V 

No Error in Rulings on Instructions and Evidence 

Appellant’s final argument urges (Point VTI, Br. 58) 
that the court erred in failing to grant a requested instruc¬ 
tion defining the word “aid”; that “lurid” evidence as to 
pertinency was given in the presence of the jury; and that 
certain defense exhibits were erroneously excluded. 

The appellant requested the court to instruct “. . . if 
you find that the answer to the question involved the dis¬ 
closure of information contained in the Archives of the 
United Nations, you must acquit the defendant” (J. A. 12). 
After the court’s charge, the appellant stated she further 
objected “to the failure of the Court to leave the meaning 
of the question and the word ‘aid’ in the question to the 
jury” (J. A. 142). 

As developed in argument two, the defense sought for 
misleading definitions of the term “aid”. “It is not the 
duty of the trial court to recast or modify an erroneous 
or misleading requested instruction.” George v. United 
States , 75 U.S. App. D.C. 197, 201, 125 F.2d 559 (D.C. Cir. 
1942). Further, there is no necessity to define terms in 
common use. By as v. United States, 86 U.S. App. D.C. 309, 
182 F.2d 98 (D.C. Cir. 1950). 

The definition sought would have placed before the jury 
a legal question, the propriety of a claim of privilege. 

These principles apply for the stronger reason that the 
court below held that the question asked was “not am¬ 
biguous” and that its meaning was not in issue inasmuch as 
before the Senate appellant did not claim she misunderstood 
it (J.A. 124). 

Appellant claims that in its “opening statement and 
through its first witness the Government involved the 
appellant in a lurid context of subversion, communism and 
espionage” (Br. 59). 

Material to the issue of pertinency, 27 appellant cannot 
claim prejudice arose from references to her Communist 
background, for this would be to benefit by invited error. 


27 Bowers v. United States, 202 F.2d 447 (D.C. Cir. 1953). 



Before his opening statement the prosecutor sought a 
ruling at the bench, stating it was immaterial to the prose¬ 
cution whether the pertinency evidence be heard before 
the jury (J. A. 14). The court consulted defense counsel, 
who stated, “We have no objection, of course to his making 
a statement with reference to facts which are ultimately tor 
your decision” (J. A. 15). 

Objection was made by the defense at the end of the 
opening statement (J.A. 20). But, as seen above, this was 
after the defense had, instead of using the opportunity to 
make anticipatory objection, consented. Mr. Sourwine, of 
counsel for the Subcommittee, was restrained by the court 
from going into details, so his testimony was less full 
than the opening ( Compare, J. A. 16 with J. A. 42). The 
defense would not concede pertinency (J.A. 41). Further 
the prosecution not only had been conservative in detailing 
her Communist activities but had, at the request of the 
defense, kept from the jury her claim of self-incrimination 
as to membership in the Communist Party and in the In¬ 
stitute of Pacific Relations.' 8 

Appellant claims error (Br. 60) in the exclusion of cer¬ 
tain letters to the United Nations and the Subcommittee 
during the interval between her contumacy (February 18, 
1952: J. A. 43) and passage of the contempt resolution by 
the Senate (March 17: J. A. 154). 

28 The Government acceded to the request of the defense (J.A. 
15) that it be not discussed that before the Internal Security Sub¬ 
committee appellant had claimed the privilege against self-incrimi¬ 
nation in refusing to answer whether she had ever been a member 
of the Communist Party, or whether she had been active in the In¬ 
stitute of Pacific Relations. Sen. Rep. No. 1213, 82d Cong., 2d Sess. 
3, 4 (1952) ; Gov’t Ex. 3, J.A. 35, 44-50. Other congressional infor¬ 
mation not brought out was appellant’s testimony that Gerhard 
Eisler as well as Silvermaster and Ullman were at various times 
her houseguests. In 1948, a passport having been denied, her hus¬ 
band secured passage to Poland in the Batory; his departure, un¬ 
like Eisler’s, was prevented by the customs. An F.B.I. Report, 
detailing observations of Mrs. Keeney as a Communist courier, 
introduced in the Coplon case, was before a prior Committee. Hear¬ 
ings before H.R. Committee on Un-American Activities , 81st Cong., 
1st Sess. 273, 274, 223, 224, 225 1949). The hearings, offered in 
support of a motion to dismiss the indictment, are discussed in 
appellant’s Brief (Br. 4). 
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Appellant complains that the court did not admit a letter 
(Def. Ex. 4), informing the Committee under date of Feb¬ 
ruary 27, 1952, that appellant ‘‘had initiated an inquiry at 
the Legal Division of the United Nations’’ and requesting 
the Committee to “delay anv further formal action” until 
appellant received a “ruling”. 

The second letter, excluded was to the United Nations, 
dated March 7, 1952, complaining that the adverse reply of 
the United Nations did “not contain the kind of affirmative 
ruling . . . requested” (Def. Ex. 5). 

The final letter whose exclusion is claimed to be er¬ 
roneous, was to the Committee, dated March 11, 1952 (Def. 
Ex. 6). Although by then in receipt of an adverse opin¬ 
ion from the LTnited Nations, the letter contains a five-page 
legal justification of her claim of privilege. It ends with 
a request that the Committee reexamine her claim of privi¬ 
lege, and should it rule as before appellant stated she 
would “answer the specific questions involved”. 

These letters being cumulative, specific infirmities in them 
need not be demonstrated to justify exclusion. The chrono¬ 
logy of those communications, oral and otherwise, which 
were received in evidence, has been set forth (Note 8, 
supra). The fact and substance of appellant’s correspond¬ 
ence with the United Nations had been contained in de¬ 
fense affidavits received in evidence (Def. Ex. 10, J. A. 
110: affidavit of Mr. Cox, reproduced Appellant’s Br. 66; 
affidavit of Mr. Feller, Appellant’s Br. 61). The fact and 
substance of appellant’s letter to the Committee is suffi¬ 
ciently set forth in her affidavit received by the Commit¬ 
tee subsequent to passage of the contempt resolution (Def. 
Ex. 7, J. A. 58, 59). 

Appellant also urges that exclusion of hearings before 
a House committee in 1949 "was error (Br. 59). Specific 
portions were offered to prove appellant had “received 
prior instructions” before appearing before the Senate 
(J. A. 55). No error can be posited inasmuch as: appel¬ 
lant’s written instructions were admitted (Def. Ex. 2, J. A. 
54); as well as an affidavit from the only person she claimed 
instructed her (Def. Ex. 10, J. A. 110: affidavit of Mr. Pal- 
they, reproduced Appellant’s Br. 68). 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover 

United States Attorney 

William Hitz 
Lewis A. Carroll 
John D. Lane 
Assistant United 
States Attorneys 
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1. Appellant, Mary Jane Keeney, was convicted on 
March 25, 1953, under an indictment charging violation of 
2 U.S.C. Section 192. She was found guilty of contempt 
and sentenced to a fine of $250.00 and to imprisonment for 
a period of one year. The latter portion of the sentence 
was suspended (J.A. 6-7). 

2. On August 26,1954, a division of this Court consisting 
of Judges Edgerton, Prettyman and Danaher, reversed 
the conviction and ordered a new trial, on the ground that 
certain evidence with respect to pertinency was improperly 
taken in the presence of the jury. All three judges agreed 
(1) that the case should be remanded with instructions 
that a new’ trial be granted in which such evidence would 
be taken in the absence of the jury, and (2) that the 
question vdietlier appellant’s action in declining to answ*er 
the question w*as “under all the circumstances a deliberate 
and intentional refusal” should be put to the jury together 
with the other jury issues. 

3. Appellant had raised on her appeal a number of other 
important questions. These include the following: 

(1) Whether the record established beyond a 
reasonable doubt that appellant did not properly in¬ 
voke an immunity of the United Nations established 
by the Charter from the investigation by member 
states of its internal affairs or the compulsory 
disclosure of unpublished information relating to its 
internal administration. 

(2) Whether under the Charter of the United 
Nations and the International Organizations Im¬ 
munities Act appellant could be subject to legal process 
either to require her to answer a question relating to 
her appointment or for refusing to answer such 
question. 
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(3) "Whether the initial interrogation or the sub¬ 
sequent indictment of appellant for refusing to answer 
a question concerning her appointment which she had 
been officially instructed not to answer constitutes an 
attempt by an organ of a member state of the United 
Nations to influence a staff member in the discharge 
of her responsibilities in violation of Article 100 of 
the Charter. 

(4) Whether appellant should have been required 
to answer despite her assertion of the United Nations 
immunity without prior consultation by the Senate 
Committee with the United Nations. 

4. Some of the above questions were apparently not 
reached by the Court. With respect to others, the three 
members of the Court held three different views. 

5. The questions concerning which the Court disagreed 
are important and pressing questions which should be 
resolved by this Court. The issues arising out of the 
assertion of United Nations privileges and immunities 
should be decided by this Court now. They go to the heart 
of this case and, as we have shown (App. Br. 52-58), they 
were of paramount concern to the Senate Committee and to 
the Senate as a whole in citing the appellant for contempt. 

6. The questions require resolution not only because of 
their intrinsic importance, but also because a failure to 
resolve them would be unfair to appellant. Appellant 
should not be required now to face another trial and be 
subjected to the jeopardy of a more severe sentence than 
she has already received without prior resolution of the 
merits of the immunity issues—a resolution which may 
well obviate the necessity of a second trial. 


4 


7. Since the three judges who heard appellant’s case are 
not in agreement as to these basic questions, we respect¬ 
fully petition for a rehearing by the Court sitting in banc. 

Frank J. Donner 
104 East 40th Street 
New York, New York 

Joseph Forer 
711-14th Street, N.W. 
Washington, D.C. 

Attorneys for Appellant 


Of Counsel: 

Donner, Kinoy & Perlin, 
By 

Frank J. Donner 
Arthur Kinoy 
104 East 40th Street 
New York, New York 


Certificate of Counsel 

I certify that the within and foregoing petition for 
rehearing is presented in good faith and not for delay. 

Joseph Forer 








